o
AYRIMCILIGA
KARSI

|.K. DAVASI ISIGINDA TURK CEZA KANUNU'NUN
122. MADDESI UZERINE BIR DEGERLENDIRME

TOPLUM VE HUKUK ARASTIRMALARI VAKF
ESIT HAKLAR ICIN IZLEME DERNEGI

a g
'v HRANT DINK VAKFI ¥ ARAS, ES_HID
‘ siviL TOPLUMU Esit Haklar
} GUCLENDIRME icin
nnnnnnnnnnnn 3 .
A zzzzzzzz @D izleme Dernegi

Bu proje Avrupa Birligi tarafindan desteklenmektedir.



ISBN: 978-605-69301-5-7

Hazirlayan: Ulas Karan
Cevirmen: Osman Isci

Grafik Tasarim; Ecem AKAR

Bu inceleme raporu, Toplum ve Hukuk Arastirmalari Vakfi (TOHAV) ve Esit Haklar icin
izleme Dernegi (ESHID) tarafindan ortak olarak yiiratilen Ayrimeiligin Onlenmesinde
Basvuru  Mekanizmalarinin -~ Kullanilmasinin - Desteklenmesi  Projesi  kapsaminda
hazirlanmistir. Projeyi yarGten kurumlarca belirlenmis olan asagidaki dava ayrimeilik
yasagina iliskin uluslararasi ve ulusal mevzuat, uygulama ve bu alanda ortaya gikmis
literatdr 1s1ginda degerlendirilmistir.

" Dog. Dr., istanbul Bilgi Universitesi Hukuk Fakultesi Ogretim Uyesi



K. Davasl Isiginda Tiirk Ceza Kanunu'nun 122. Maddesi Uzerine Bir Degerlendirme
Istanbul, 2021

Basim Yeri: Berdan Matbathk
Davutpasa Caddesi, Glven Is Merkezi,
C Blok, No: 215/216 Topkapi/Istanbul

iletisim:
Telefon: +90 (533) 658 76 14
E-posta: info@ayrimciligakarsi.org

Toplum ve Hukuk Aragtirmalari Vakfi(TOHAV)
Kuloglu Mah. Turnacibasi Sk.

Fikret Tuner s Hani No:39 K.3
Beyoglu/istanbul

Esit Haklar icin izleme Dernegi(ESHiD)
GUmussuyu Mh. Aga Ciragr Sk.

Pamir Apt. No:7 D:1 34437
Beyoglu/istanbul

- ESHID

REE @roHAy =i

2 Toplum ve Hukuk Arastirmalan Vakfi i .
2019-2021 ISP Foundation for Society and Logal Studios @D izleme Dernegi

Bu yayin Hrant Dink Vakfi Hibe Programi kapsaminda Avrupa Birligi destegi ile
hazirlanmistir. Igerigin sorumlulugu tamamiyla Toplum ve Hukuk Arastirmalari Vakfina
aittir ve Avrupa Birligi'nin ve/veya Hrant Dink Vakfrnin goruslerini yansitmamaktadir.



ICINDEKILER
. DAVANIN OZETi

IIl. DEGERLENDIRME
A. AYRIMCILIK KAVRAMI
B. AYRIMCILIK YASAGININ KiSi BAKIMINDAN KAPSAMI
1. Ayrimeiliga Karsi Korunan Kisi Bakimindan
2. Ayrimel Muameleyi Gergeklestiren Kisi Bakimindan
C. AYRIMCILIK YASAGININ KONU BAKIMINDAN KAPSAMI
D. AYRIMCILIK YASAGININ GUNCEL BICIMLERI
1. Dogrudan Ayrimcilik
2. Coklu Temelde Ayrimcilik
3. Ayrimeilik Talimat
E. AYRIMCILIK YASAGINDA UYGULANACAK YAPTIRIMLAR

IIl. SONUG

10
10
17
18
22
22
23
24
26

34



. DAVANIN OZETi

Ayrimci muameleye maruz kalan [.K., daha dnce cinsiyet gecis siireci sonunda nifus
kaydi duzeltiimis ve kadin kimligine sahip olmustur. 2612.2013 tarihinde arkadasi
H.M.M.B. ile birlikte istanbul ili Beyoglu ilgesi sinirlari igerisinde bulunan Galatasaray
Hamamrna gitmistir. Hamamin isletme midiri olan AK. tarafindan IK'ya ‘iceri
kesinlikle giremeyecegi ve kendi hamamlarina gitmesi" sdylemistir. LK. o donem
kullanilan pembe renkli nlfus cuzdanini géstermesine ragmen hamamdan iceri
alinmamustir.

Yasanan bu olay (zerine K. vekili Av. EX. tarafindan 17.01.2014 tarihinde Tirk Ceza
Kanunu (TCK) md. 122 (nefret ve ayrimcilik sugu) uyarinca sorusturma ve dava agiimas
icin Istanbul Cumhuriyet Bassaveiliina su¢ duyurusunda bulunulmustur. Bunun (izerine
Istanbul Cumhuriyet Bagsaveiligi tarafindan 2014/8576 No.lu sorusturma baslatimistir.
AK. sorusturma kapsaminda polis tarafindan alinan ifadesinde yabanci bir kisinin
2612.2013 tarihinde gelip rezervasyon yaptirdigini ve kendisinin bunun Gzerine bir kisilik
rezervasyon yaptigini ancak bu kisinin K. ile birlikte gelmesi (izerine bos yerleri
olmadigini belirttigini, bunun (zerine 1K. ve HMMB. tarafindan hakarete maruz
kaldigini, bu kisileri goranumleri nedeniyle degil isyeri dolu oldugu igin hamama musteri
olarak almadigini beyan etmistir.

K. tarafindan 24.02.2014 tarihinde polis tarafindan misteki olarak alinan ifadesinde ise
2612.2013 tarihinde Galatasaray Hamamrna giderek fiyat sordugunu, arkadasiyla
gelecegini belirterek rezervasyon yaptirdigini, ayni gun saat 18.30 gibi H.M.M.B. ile tekrar
hamama gittiginde hamamin kapali oldugu, hamamin turistlere kapatildigi belirtilerek
iceri alinmadiklarini, isletme muduru olan AK. ile konustuklarinda kendisinin hamama
alinmamalari igin direktif verdigini, bu kisinin kendi hamamlariniza gidin dedigini
belirterek A.K. ve hamamin sahibinden sikayetci oldugunu ifade etmistir.

Istanbul Cumhuriyet Bagsavciligi tarafindan acilan 2014/8576 No.u sorusturmada
verilen 2014/30358 No.lu ve 28.04.2014 tarihli kararla kovusturmaya yer olmadigi karari
verilmistir. 1.K. vekili Av. E. tarafindan 10.06.2014 tarihinde bu karara karsi Agir Ceza
Mahkemesine itiraz edilmistir. Bakirkdy 4. Agir Ceza Mahkemesi tarafindan 02.07.2014
tarihinde verilen 2014/670 D. is sayili kararla itiraz kabul edilmis ve kovusturmaya yer
olmadigi karari kaldiriimistir. Bu karar (izerine Istanbul Cumhuriyet Bassavciliginca yeni
bir sorusturma agiimig ve bu sorusturma kapsaminda 16.07.2014 tarihli ve 2014/10818
No.lu iddianame diizenlenerek A.K.nin cinsiyet ayrimciligi nedeniyle TCK md. 122(1)(a) ve
md. 53(1)(2)'den cezalandiriimasi talep edilmistir.

Istanbul 42. Asliye Ceza Mahkemesinde 2014/230 E. sayill dosyada goriilen davanin
13112014 tarihli ilk durusmasinda magdur K. ve sanik AK. dinlenmistir. Sanik AK.
ifadesinde "Ben Galatasaray hamaminda caligiyorum. Yetkilisiyim. Musteri karsilama ile
ilgileniyorum. Olay tarihinde Paskalya tatili nedeniyle yogunluk vardi. Rezervasyon ile
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calisiyorduk. MUsteki yaninda yabanci uyruklu bir bayan ile birlikte geldi. Tek kisilik
yerimiz oldugunu soyledik. Misafirlerini agirlayabilecegimizi soyledik. Baska yerimiz
olmadigr icin kendilerini kabul edemeyecegdimizi soyledik. Ayrildilar. Daha sonra
hakkimizda sikayetci olmuslar. Daha sonra gelip hamamin camlarini kirdilar. igeriye
girmeye caligtilar. Mistekinin cinsiyetinden dolayr hamama almamamiz gibi bir durum
s0z konusu degil. Yogunluk nedeniyle alamadik.” seklinde ifade vermistir. Mahkeme
hakimi tarafindan hazirliktaki ifadesi okunmus ve durusmadaki ifadesiyle poliste verdigi
ifade arasinda kismen uyusmazlik olmasi nedeniyle saniga soru sorulmustur. AK. buna
iliskin olarak ‘[b]enim hazirliktaki ifademde dogrudur, sabahleyin musteki gelip bir kisilik
rezervasyon yaptirdi, daha sonra geldiginde yaninda bir kisi daha vardi ve kendisine tek
kisilik yer oldugunu soyledim ve biraz Once anlattigim sekilde olaylar gelisti.
Rezervasyon yaptiran Kisi yabanci uyruklu kisi degildi. Yanlis anlasiimis. Mustekinin
beyanlarini kabul etmiyorum. Bana kimligini ¢ikartip gosterdi. Ben cinsiyet degistirdigi
icin hamama almama gibi bir durum soz konusu degil." seklinde beyanda bulunmustur.

Davanin ilk durusmasinda dinlenen msteki 1.K. ise “olay glini sabahleyin arkadasim
H.M.MB. ile birlikte Galatasaray hamamina gidip, 6gleden sonra gelecegimizi soyledim,
yer olup olmadigini sordum, gelebilirsiniz dediler. Ogleden sonra H.M.M.B. ile birlikte
hamama gittik. Ancak ‘igerisi dolu, sizi alamayiz' dediler. Bende sanikla konustum. Bana
'sizin gibi donmeleri almiyoruz, kendi hamamimiza gidin, sadece arkadasinizi alabiliriz
dedi. Sabahleyin gidip bir kisilik rezervasyon yaptirmam gibi bir durum s6z konusu
degildir. Ben yaklasik 20 yil kadar 6nce ameliyatla cinsiyet degistirdim. Kadin oldum ve
pembe kimlik aldim. Gegis sirecimi tamamladim ve istanbul LGBTT dayanisma
derneginde baskaniyim. Hak ihlali ve nefret sdylemleri Gzerine galisiyoruz. Ayrimeilik
yapilinca sikayetci oldum.” seklinde ifade vermistir.

Sanik AK. mldafi Av. K.G. tarafindan mahkemeye sunulan tarihsiz savunma dilekcesinde
yargilamaya konu iddialar reddedilmis, musteki ve yanindaki arkadasinin sadece bir
kisilik yer oldugu icin hamama alinmadiklari belirtilmistir. Av. K.G. tarafindan sunulan
savunma metninde ‘musteki ve yaninda bulunan sevgilisi (Musteki beyanlarina gore),
muvekkilin beyanindan sonra sevgilisi oldugunu soylemesi karsisinda zaten s6z konusu
kisilerin hamama alinmasi mimkun degildir. Ahlaki bakis agimiz geleneklerimi ve isyeri
prensipleri agisindan iki sevgilinin igsyerine alinmasi s6z konusu degildir." ifadelerine yer
vermistir? Savunma dilekcesi ekinde sunulan bir gazete haberinde ise hamamin
isletmecisi olan C.C. tarafindan “Daha 6nce benzer sikintilar yasadigimiz icin boyle bir
karar aldik. Personele, musterilere nahos teklifler yapildi. Bunlarin 6niine gegmek icin
radikal kararlar aldik. Cinsiyet ayirimciligi yaptigimizdan degil. Digarida onlarla sohbet de
ederim, yemek de yerim. Ama isletmenin gelecegini dustinmek zorundayim. Bizim gibi
kurumsal kimligi olan Cagaloglu, Cemberlitas, Stleymaniye hamamlari da translari

?Yazim yanlisi ve koyu renk yazilmis harfler s6z konusu dilekgeden aynen aktariimistir.



almiyor. Aga Hamami eskiden aliyordu ama maddi manevi sikinti yasadigi igin artik
almiyor onlari. Gece kullpleri de kapidan misteri ceviriyor. MUsteri segmek bizim en
dogal hakkimiz. Kurumsal kimligimizden 6dun vermeyecegiz." ifadelerinin kullanildig
gorulmektedir.’

29.01.2015 tarihinde yapilan ikinci durusmada H.M.M.B. ve M.S. tanik olarak dinlenmistir.
HM.M.B. ifadesinde "i.K. arkadasim olur. Biz hamama gitmeye karar verdik. Gidip
fiyatlarini ve acglk oldugu saatleri 6grendik. Daha sonra hamama girmek icin
girdigimizde kapidaki bayan hamamin kapali oldugunu soyledi. Biz itiraz ettik. O sirada
hamama baska gelenlerde olmustu. Onlar rahat bir sekilde hamama girmislerdi. Biz
muduar olan sanik A.K'nin yanina gittik. Neden hamama almadiklarini sorduk. Sanik bize
'siz buraya giremezsiniz, emri ben verdim’ dedi. 1.K. ‘Benim pembe kimligim var. Neden
beni iceri almiyorsunuz diye itiraz etti. Ancak sanik bagirarak 1.Kyi igeri almayacagini
soyledi. Bana da 'yalnizca siz iceri girebilirsiniz dedi. 1.Kya da 'sen kendi hamamina git
gir, buraya giremezsin' dedi." seklinde beyanda bulunmustur. Savunma tanigi M.S. ise
‘Galatasaray Hamaminda ben oda gorevlisi olarak calisiyorum. Odalarin bos olup
olmadigini AK. Bey'e bildiriyorum. O da ona gore masteri aliyor. Olay ginu de gok
yogunduk. Randevuyla aliyorduk. 7 kisilik bayan bolumunde sadece 1 kisilik bos yerimiz
vardl. Mustekiye, gorevli arkadaslar yer olmadigini bildirdiler. Ben erkekler bolimunde
gorevliyim. Ancak kadinlar bélimunden de telefonla bos olup olmadigi bana bildiriliyor.
Ona gore de ben AK. Beye durumu bildiriyorum. Musteki ikinci kez gelip sanikla
konustugu sirada ben oradaydim. Sanigin ‘siz donmesiniz, 0 nedenle almiyorum’ gibi bir
s0z soyledigini duymadim. AK. Bey bir kisilik yer oldugunu, yanindaki bayani
alabilecegini soyledi. Msteki de bu kisinin sevgilisi oldugunu, birlikte hamama girmek
istediklerini soyledi." seklinde ifade vermistir.

Istanbul 42. Asliye Ceza Mahkemesi 29.01.2015 tarihli ikinci durusmada tanik ifadelerinin
alinmasinin ardindan sanik A.K'nin TCK md. 122(1)(a) uyarinca 3.000 TL adli para cezasl
ile cezalandirimasina karar vermis ve “belirlenen cezanin miktari, sanigin adli sicil
kaydinda yer alan ilamin silinme sartlarinin gerceklestigi anlasildigindan sanik sabikasiz
kabul edilerek, durusmadaki olumlu tutum ve davraniglart ile yeniden sug islemeyecegi
hususunda mahkememize kanaat gelmis olmasi ve sartlarin gergeklesmesi nedeniyle”
hikmin agiklanmasinin geri birakilmasina (HAGB) hiikmedilmistir. Gerekgeli karara
bakildiginda Evrensel insan Haklari Bildirisi md. 2 ve Avrupa insan Haklari Sozlesmesi
(AIHS) md. 14'e atif yapilarak "Butiin bu duruma gore de, sanigin, yillar énce cinsiyet
degisikligi yaparak kadin olan ve kendisine kadin kimligi verilen mustekiye cinsiyet
ayrimi yaparak Uzerine atili ayrimcilik sugunu isledigi kanaatine varildigindan sanigin
atill suctan cezalandiriimasina, ancak sanik lehine yasal sartlarin gergeklesmesi
nedeniyle CMK 231/5 maddesi uyarinca hikmun agiklanmasinin geri birakilmasina karar

$ Hirriyet, "Hamam transa haram’, 12.01.2014, https://www.hurriyet.com.tr/dunya/hamam-transa-haram-25549485
(erisim:06.02.2021).
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vermek ve asagidaki sekilde hukim kurmak gerekmistir.” ifadeleri ile hukim kuruldugu
gordlmektedir.

Istanbul 42. Asliye Ceza Mahkemesi'nin E. 2014/230, K. 2015/19 sayili ve 29.01.2015 tarihli
kararinda verilen HAGB kararina karsi sanik AK. mudafi tarafindan itiraz edilmis ve
tarihsiz itiraz dilekgesinde “Olay dolu olan hamama gelen iki musteriden birisinin
alinmamasindan baska bir sey degildir. Hamamda gérevli bir isci olan sanigin keyfi
hareket etme yetkisi olmadigi gibi ayrimcilik yapacak kadar entelektlel bilgiside
bulunmamaktadir. Ote yandan; mvekkilin beyanindan sonra sevgilisi oldugunu
sOylemesi karsisinda zaten s6z konusu kisilerin hamama alinmasi mumkan degildir.
Anhlaki bakis agimiz geleneklerimi ve isyeri prensipleri agisindan iki sevgilinin igyerine
alinmasi s6z konusu degildir. Bu durum Ayrimcilik olarak gortlemez." ifadelerine yer
verilmistir.* S8z konusu itiraz Istanbul 42. Asliye Ceza Mahkemesi tarafindan 16.02.2015
tarihinde verilen ek karar ile reddedilmistir. itirazi inceleyen istanbul 14. Agir Ceza
Mahkemesi tarafindan verilen 2015/95 D. is No.lu ve 18.02.2015 tarihli karar ile itiraz
reddedilmis ve sanik AK. hakkinda verilen hukim kesinlesmistir.

*Yazim yanlislari ve koyu renk yazilmis harfler soz konusu dilekgeden aynen aktariimistir.



l. DEGERLENDIRME

A. Ayrimcilik Kavrami

Bu rapora konu olan ceza davasl bir ayrimci muamele ile ilgili oldugu igin yapilacak bir
degerlendirmeye o6ncelikle ayrimcilik kavraminin  tanimlanmasi ile baslanmigstir.
Yapilacak tanim cercevesinde magdur 1.K'nin karsilastigi farkli muamelenin ayrimeilik
olusturup olusturmadigi degerlendirilecektir. Ayrimcilik kavrami etimolojik olarak
nesneler arasinda fark gozetmek, ayirt edici 6zelliklerine dayanarak nesneler arasinda
farklilastirma veya ayrim anlamina gelmektedir.® Ancak kavram gunimuzde hukuk
alaninda buytk oranda belirli bir gruba mensup kisi veya kisileri diger Kkisilerle
karsilastirldiginda haksiz muamele edilmesi anlaminda olumsuz bir icerikte
kullaniimaktadir.® Kavram bugin sadece ayirma anlaminda degil bir hiyerarsi ortaya
koyma ve bu hiyerarsi icerisinde bazi Kisilerin daha olumsuz muamele edilmesi
anlamina gelmektedir.” Ayrimciligy, icrai veya ihmali bigcimde, bir hukuk sisteminde esit
durumda oldugu dustnulen kisiler arasinda bir hak veya yukumlultkle ilgili olarak
gecerli bir neden olmaksizin esit davranilmamasi veya bir hukuk sisteminde esit
durumda olmadigr dusunulen kisiler arasinda bir hak ve yukamlulukle ilgili olarak
gecerli bir neden olmaksizin esit davraniimasi olarak tanimlamak mumkundar.

Ayrimeilgin cesitli uluslararasi sézlesmelerde ortaya cikmis normatif ve igtihadi
tanimlari bulunmaktadir. Normatif olarak en giincel tanima gore ayrimcilik "baskalariyla
esitlik temelinde olarak, siyasi, ekonomik, sosyal, kaltirel, medeni yahut herhangi bir
baska alandaki tim insan haklarinin ve temel 6zgurliklerinin taninmasini, bunlardan
yararlaniimasini ya da bunlarin kullaniimasini zayiflatmak yahut kaldirmak amacini
taslyan yahut etkisini doguran engellilik temelindeki herhangi bir fark gézetme, dislama
yahut kisitlama tam ve digerleri ile esit kosullar altinda kullaniimasi veya bunlardan
yararlaniimasi 6ninde engellilige dayali olarak gerceklestirilen her tarlt ayrim, diglama
veya kisitlama” olarak tanimlanmistir 8ictihatlarla ortaya cikan ve en yaygin benimsenen
tanim ise Avrupa Insan Haklari Mahkemesi (AIHM) tarafindan ortaya konulmustur. Buna
gore bir muameledeki farkllik, makul ve nesnel bir nedene dayanmiyorsa, mesru bir
amag izlemiyorsa veya basvurulan yontem ile gerceklestirilmek istenen amag arasinda
makul bir orantililik iliskisi bulunmuyorsa ayrimeilik olusacaktir.®

Tarkiye'de ise ayrimcilik kavramina dair mevzuattaki tanimlarin oldukga sinirli oldugunu
soylemek gerekiyor. Yukaridaki tanima benzer yegane tanim Engelliler Hakkinda

5 Daniéle Lochak, “The Notion of Discrimination and Its Place in the Conventional International Law and in the Case
Law’, Proceedings of the 7th International Colloguy on the European Convention on Human Rights, Council of Europe,
N. P Engel, Strasbourg, 1994, s. 133.

¢ A Dictionary of Law, Oxford University Press, Reading, 1997, s. 145.

’Lochak, s. 133.

¢ Engelli Kisilerin Haklar1 Sézlesmesi, md. 2.

9 AlHM, Rasmussen v. Denmark, Appl. No. 8777/79, 28111984, para. 38.



Kanun'da yer almaktadir.® Engelliler Hakkinda Kanun md. 3'de yer alan tanim ayrimciligi
engellilik temelinde tanimlamistir. Engellilige dayali ayrimcilik “[s]iyasi, ekonomik, sosyal,
klltarel, medeni veya baska herhangi bir alanda insan hak ve temel 6zgurluklerinin tam
ve digerleri ile esit kosullar altinda kullanilmasi veya bunlardan yararlaniimasi éninde
engellilige dayali olarak gerceklestirilen her turlt ayrim, diglama veya kisitlama" olarak
tanimlanmistir. Ayrimeilikla ilgili en kapsamli yasal diizenleme olan Turkiye insan Haklari
ve Esitlik Kurumu Kanunu'nda (TIHEK Kanunu) ise ayrimeiligin bir tanimi yapilmamis,
onun yerine ayrimciligin farkli bicimleri ayri ayri tanimlanmigtir." Bu sekilde bir tutum
ayrimeiligin farkl bigimlerinin Turkiye hukukunda ilk defa tanimlanmasi bakimindan
olumlu olsa da yasada ayrimciliga dair temel nitelikte bir tanim yapiimamasi énemli bir
eksiklik olarak goze carpmaktadir.

Anayasa Mahkemesi (AYM) de bireysel basvuru kararlarinda ayrimeilik yasagini AIHM
kararlarina gonderme yaparak benzer dogrultuda tanimlamistir. AYM'ye gore “[a]yni
durumdaki kisilere farkli muamele, mesru bir amaca dayall olmadiginda ve izlenilen yol
ile variimaya calisilan hedef arasinda makul bir orantililik iliskisi kurulmadiginda
ayrimeilik sz konusu olmaktadir. Mahkeme bir ayrimcilik iddiasinin “basvurucunun
kendisiyle benzer durumdaki baska kisilere yapilan muamele ile kendisine yapilan
muamele arasinda bir farkliigin bulundugunu ve bu farkliigin mesru bir temeli
olmaksizin sirf irk, renk, cinsiyet, din, dil, cinsel yonelim vb. ayrmci bir nedene
dayandigini makul delillerle” ortaya koydugu takdirde ciddiye alinabilecegini
belirtmistir.”

incelemeye konu edilen ceza davasinda giindeme gelen muamele ortaya cikan bu
tanimlar 1siginda degerlendirildiginde stphesiz ayrimci bir muamele niteligindedir.
Asagida (izerinde daha ayrintili olarak durulacag tizere, magdur I.Knin bir hamamdan
hizmet almak isteyen diger kisilerle ayni durumda oldugu, buna ragmen farkli muamele
gordaga, bu farkl muamelenin magdurun cinsel yonelim ve/veya cinsiyet kimligine
dayall gerceklestirildigi ve bu farkli muamelenin mesru bir amacinin bulunmadig
gorulmektedir.

B. Ayrimcilik Yasaginin Kisi Bakimindan Kapsami

1. Ayrimcilida Kargi Korunan Kisi Bakimindan

Ayrimcilik yasagl s6z konusu oldugunda gindeme gelen konulardan biri bu yasagin
hangi gruplari koruma altina aldigidir. Ayrimeilik yasagi kimlerin hangi 6lgUte gore esit
olmasi gerektigini ortaya koymaktadir. Bu nedenle asagida sirasiyla hem ayrimciligin
hangi temellerde yasaklandigi, baska bir deyisle ayrimciliga karsi hangi gruplarin

"0 Engelliler Hakkinda Kanun (5378 sayili), 07.072005 tarihli ve 25868 sayili Resmi Gazete.

" Tiirkiye Insan Haklari ve Esitlik Kurumu Kanunu (6701 sayilt), 20.04.2016 tarihli ve 29690 sayili Resmi Gazete.

2 AYM, Ayla (Senses) Kara Karari, B. No. 2013/7063, 0511.2015, para 44.

5 AYM, Sadika Seker Karar, B. No. 2013/1948, 23.01.2014, para 59; Kamil Cakir Karari, B. No. 2013/997,1510.2014, para 45.
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koruma gérdugu hem de hangi kisilerin farkli muameleden sorumlu tutulabilecegi
Uzerinde durulacaktir.

Normatif duzenlemelere bakildiginda ayrimciligin gogunlukla bazi geleneksel ayrimeilik
temelleri bakimindan yasaklandigi goértlmektedir. Ayrimciligin yasaklandigi temeller
Avrupa’'da mezhep catismalari sonucunda 6zellikle din veya inang temelinde baslamis
ve zaman icerisinde bircok temeli barindinr hale gelmistir. Dolayisiyla deger
yargilarinin degistigi noktada yeni ayrimcilik temelleri gindeme gelebilmektedir. Bu
durum ayrimeilik yasagr kavraminin diger insan haklari gibi dinamik bir kavram
oldugunu da ortaya koymaktadir. Yazyll dnce su an igin hukuken taninan ayrimcilik
temellerinden neredeyse higbiri taninmazken, ileride belki de bazi ayrimcilik
temellerinin - ortadan kalkabilecek ve yerine baska ayrimcilik temellerinin
gecebilecektir.®

Ayrimcilik yasagina dair mevcut hukuki dizenlemeler yapilari itibariyle acik uglu ve
sinirli modeller olmak Uzere ikiye ayriimaktadir.® Esitlik ilkesine dair dizenlemelerde
herhangi bir temele yer verilmezken ayrimcilik yasagi ile ilgili dizenlemelerde agikga
bazi temellere yer verilmektedir. Ornegin ABD Anayasasina Ek 14. Degisikligin ik
maddesi verilebilir. Anilan maddede hukuken esit korunma ilkesi dizenlenirken
eyaletlerin yargl yetkisi altinda olan herkese hukuken esit koruma saglayacagina yer
verilmistir.” Ayrimcilik yasaginda ise sinirli yaklasimda belirli ayrimeilik temelleri sinirli
olarak sayllmaktadir ve genisletilmesi mimkun olmamaktadir. Agik uclu yaklasimda ise,
kisi bakimindan kapsam agisindan ilk olarak belirli ayrimcilik temelleri sayilabilmektedir
ancak liste acik uglu birakilmaktadir ve igtihatlarla listenin genigletilebilmesi mimkun
olabilmektedir. Genel nitelikli insan haklari sozlesmelerinin buylk ¢ogunlugu bu
yaklasimi benimsemistir.®® Bu noktada yargi organlarinin inisiyatifi éne cikmaktadir.
Yargl organlari sayilan ayrimcilik temelleri ile olumlu anlamda baglidir. Yargi organlari
burada daraltici bir yorum yapamayacaklar ve ancak listenin genisletilmesi yoninde bir
inisiyatif kullanmalari mimkun olabilecektir.

Bu olumlu yéne ragmen ortaya cikan bir sorun "ayrimeilik hiyerarsisi'dir. ictihatlarda
hukuki dizenlemelerde belirtilen ayrimcilik temellerinde farkli muamelenin mesruiyet

* Ayrimceilik temellerini ile ilgili tarihi bilgi igin bakiniz, E. W. Vierdag, The Concept of Discrimination in International Law,
Martinus Nijhoff, The Hague, 1973, s. 84 vd.

' Karl Josef Partsch, "Fundamental Principles of Human Rights: Self-Determination, Equality and Non-Discrimination’,
The International Dimensions of Human Rights, Karel Vasak (ed.), Vol. 1, UNESCO, Greenwood Press, Connecticut, 1982,
S.73.

% Anne, F. Bayefsky, “The Principle of Equality or Non-Discrimination in International Law’, Human Rights Law Journal,
Vol. 11, No. 1-2,1990, s. 5.

7"No State shall make or enforce any law which ... deny to any person within its jurisdiction the equal protection of
the laws." ABD Anayasas! igin bakiniz, http://www.usconstitution.net/const.html (erisim:06.02.2021)

8 Bakiniz, Medeni ve Siyasi Haklara iliskin Uluslararasi Sézlesme, md. 2, Ekonomik, Sosyal ve Kiiltiirel Haklara iliskin
Uluslararasi Sézlesme, md. 2, Avrupa insan Haklari Sozlesmesi, md. 14, Gozden Gegirilmis Avrupa Sosyal Sarti, md. E.
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alaniniiyice daraltirken, igtihat yoluyla taninan ayrimcilik temellerinde mesruiyet alanini
genisletebilmektedir. Bu agidan hukuk kurallari ile agik uglu diizenlemelerin tek basina
kabull yeterli olamamaktadir ve bunun yaninda tim ayrimcilik temellerinin esit
duzeyde oOnem tasididina dair vurgularin yapilmasi gerekmektedir. Ayrimcilik
temellerinin acik uclu olarak birakildigi durumda mevcut bir farkli muamelenin
ayrimcllik olusturup olusturmadigina dair yapilacak denetimde s6z konusu temelin ilgili
maddenin kapsamina girip girmedigi, diger bir deyisle kisi bakimindan kapsami
icerisinde olup olmadig bir dlctide degerlendirme konusu olmaktan gikmaktadir '

Bu sekilde temellerin acikga taninmis olmasi belirtilen temellerde ayrimciligin fiilen
mevcut oldugunun bir kabull niteligindedir. Bu sebeple basta uluslararasi sozlesmeler
olmak Uzere mevzuatta acikga belirtilmis olmalarinin belirtilen temellerde ayrimeiligin
hukuken mesru goérilmedidine dair acik bir mesaj anlami tasimaktadir. Ayrimcilik
yasagina dair bir duzenlemede ayrimcilik temellerinin mumkin oldugunca kapsamli
bicimde sayilmasinin belirtilen ayrimcilik temellerinin hukuken ayrimcilik yasaginin bir
parcas! haline geldiginin yazili hukuk kurallari ile kabult agisindan bir anlami
bulunmaktadir. Mevcut ayrimcilik yasagi ile ilgili hukuki dizenlemelerde ayrimeilik
temellerinin aclk uclu bigcimde dizenlenmis olmasi dizenlemelerde degisiklik
yapilmasini blyuk o6lgtde gereksiz kilmaktadir. Bu konuda yargi organlarinin guncel
gelismeleri izleyerek ilgili dizenlemelerde belirtilmemis ayrimeilik temellerini ayrimcilik
yasagl kapsamina sokmalari mimkunddr.

Uluslararasi mevzuata bakildiginda AIHS md. 14 "acik uclu" yaklasimi benimsedigi® ve
maddede yer alan yasaklar ve taraf devletlerin yakumlulukleri bu sayilanlarla sinirli
olmadi§i gorulmektedir.” Mahkeme kararlarina bakildiginda md 14'de acikga sayilmamis
olmasina karsin 6rnegin yas? engellilik® babalik® medeni hal? sendika Gyeligi®® ve
cinsel yénelim? gibi ayrimcilik temellerini madde kapsaminda degerlendirmistir.
Herhangi bir temelde farkli muamelenin, uluslararasi insan haklari hukuku kapsaminda
geleneksel olarak yasaklanan temeller arasinda yer alsin ya da almasin md. 14
kapsaminda potansiyel olarak incelenmesi mumkindur.?

* Bayefsky, s. 5.

% Bayefsky, s. b.

2 AlHM, James and Others v. The United Kingdom, Appl. No.8793/79, 21.021986, para 74.

2 AHM, Schwizgebel v. Switzerland, Appl. No. 25762/07, 10.06.2010.

2 AHM, Pretty v. The United Kingdom, Appl. N0.2346/02, 29.04.2002.

2 AJHM, Weller v. Hungary, Appl. No44399/05, 31.03.2000.

% AIHM, Petrov v. Bulgaria, Appl. N05197/02, 22.05.2008.

2 AJHM, Danilenkov and Others v. Russia, Appl. No.67336/01, 30.07.2009.

7 \iHM, Salgueiro da Silva Mouta v. Portekiz, Appl. No.36290/96, 21121999 Frette v. France, Appl. No.36515/97, 26.02.2002;
S. L. v. Austria, Appl. No45330/99, Judgment 09.01.2003; Karner v. Austria, Appl. No40016/98, 24.07.2003; E.B. v. France,
Appl. No43546/02, 22.01.2008.

% QOlivier De Schutter, The Prohibition of Discrimination under European Human Rights Law, Relevance for EU Racial

and Employment Equality Directives, European Commission, Luxembourg, 2005, s. 13.
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Tlrkiye'de ise Anayasa md 10 ile dUzenlenen esitlik ilkesi ve ayrimcilik yasaginin kisi
bakimindan kapsamina iliskin olarak hem ayrimciliga karsi korunan kisi hem de ayrimci
muameleyi gergeklestiren Kisi agisindan genis bir yaklasim benimsenmistir. Bu durum
madde metninde yer alan "Herkes, dil, irk, renk, cinsiyet, siyasi dusunce, felsefi inan,
din, mezhep ve benzeri sebeplerle ayinm gozetilmeksizin kanun 6nunde esittir."
ifadesinin bir sonucudur. Madde metninde yer alan "herkes" ve "benzeri sebepler"
ifadeleri ayrimciliga karsi korunan kisi bakimindan acik-uclu yaklasimin benimsendigini
ortaya koymaktadir.

Her ne kadar uluslararasi sozlesmelerde veya mevcut yasal dizenlemelerde cinsel
yonelim temelinde ayrimcilik agikga yasaklanmamis olsa da AYM tarafindan bireysel
basvuru usulunde verilen kararlara bakildiginda Mahkeme'nin md. 10°da yer verilmemis
ayrimcilik temellerine, 6zellikle cinsel yonelim ifadesine acikca yer verildigi géze
carpmaktadir.® Bununla birlikte Mahkeme bu kararlarda Anayasa md. 10'da yer alan
"benzeri sebepler” ifadesinin kapsamina dair ya da cinsel yénelimin bu kapsamda
degerlendirilip degerlendirilmeyecegine dair herhangi bir aciklamada bulunmamistir.
Kararlarda dolayli ifadelerle cinsel yonelim temelinde ayrimeiligin Anayasa md. 10°'nun
koruma alaninda oldugu kabul edilmistir.® Mahkeme, "Anayasa’nin 10. maddesi esitlik
ilkesinden faydalanacak kisi... konusunda bir sinirlama getirmemistir.”'diyerek acik uglu
yaklasimi benimsedigini acikca ortaya koymustur. Ancak belirtmek gerekir ki 15.02.2021
tarihine degin AYM'nin cinsel yénelim ayrimciligina hukmettigi herhangi bir karar
bulunmamaktadir.

Yasal duzenlemelere bakildiginda ise Turkiye'de ayrimcilik yasagina dair yasal
duzenlemelerde farkli temellere yer verilmistir ve sayilan temellerin agik-uglu veya
sinirli olup olmadigi badlaminda farkli yaklasimlar ortaya ciktigi gorilmektedir. Bazi
duzenlemeler sinirli yaklasimi benimserken, diger dlzenlemeler agik-uglu yaklagimi
benimsemistir. Ayrica mevzuatta belirtilen ayrimcilik temelleri de farklilagabilmektedir
ve bu konuda bir standardin mevcut olmadigi gorulmektedir. Cinsel yonelim
ayrimciligina  yer vermemek ise tum yasal duzenlemelerin ortak noktasini
olusturmaktadir.

2016 yilinda yurarluge giren ve ayrimcilik yasagi alanindaki en 6nemli yasal duzenleme
haline gelen TIHEK Kanunu md. 3de ise ayrimcilik “cinsiyet, irk, renk, dil, din, inanc,
mezhep, felsefi ve siyasi gorus, etnik kdken, servet, dogum, medeni hal, saglik durumu,
engellilik ve yas temellerine dayall” olarak yasaklanmistir. Kanun'da uluslararasi

2 Or. AYM, Sadika Seker Karari, B. No. 2013/1948, 23.01.2014; Ahmet Sanci Karari, B. No. 2012/29, 05.11.2014.

30 AYM, Sadika Seker Karari, B. No. 2013/1948, 23.01.2014, para 60; Mehmet Cetinkaya ve Maide Cetinkaya Karari, B. No.
2013/1280, 28.05.2014, para 46.

31 AYM, Gillbu Ozgiiler Karari, B. No. 2013/7979, 1111. 2015, para 42.



standartlarin aksine ayrimcilik temelleri bakimindan sinirli yaklasim benimsenmistir. Bu
durum Anayasa md. 10'a aykiridir ve belki de bizzat kendisinin ayrimci nitelikte oldugu
sOylenebilir. Kanun'da yer alan ayrimcilik temellerinin sayisi gorece genis ve Anayasa
md. 10'da aglkga sayilan temellerden daha fazla olsa ve Turkiye hukukunda belki de ilk
kez "etnik koken" temelinde ayrimcilik agikga yasaklansa dahi agik uglu bir dizenleme
yapilmamasi gunumuzde kabul goren genel yaklasimla bagdasmamaktadir. Kanun'un
amaglarindan birisi Avrupa Birligi (AB) hukukuna uyumdur® ve AB hukukunda sinirli
yaklasimin benimsendigi dogrudur. Ancak bu noktada AB hukukuna da aykiri bir durum
ortaya cikmistir. AB hukukunda ayrimciligin yasaklandigi temellerden birisi olan “cinsel
yonelim" temeli veya ‘cinsiyet kimligi" ifadesi bilingli olarak kapsam disinda
birakilmistir® Bu eksiklik AB hukukuna uyum amaci ile de tutarlilik tasimamaktadir.
Mevcut duzenleme her bakimdan amaci ile gelismektedir.

Bu incelemeye konu olan mahkeme kararinda gindeme gelen TCK md. 122 bakimindan
ise ayrimcilik yasaginin kisi bakimindan kapsami acgisindan gecgmiste acik-uglu bir
yaklasimi benimserken,* maddede 2014 yilinda yapilan son degisiklik ile sinirli yaklasima
donaldugu gérulmektedir®® TCK md. 122 2004 yilinda kabul edilmeden 6nce TBMMYye
sunulan Bakanlar Kurulu Tasarisinda yer alan ilk dizenleme Adalet Alt Komisyonu
tarafindan hemen hemen aynen kabul edilmis, hatta madde metnine “cinsel yonelim"
ibaresi eklenmis ve metinde bazi degisiklikler yapiimistir.® Adalet Komisyonu ise Adalet
Alt Komisyon tarafindan kabul edilen metinde degisiklikler yapmis ve “cinsel yénelim’,

‘sendika”, "bir etnik gruba mensupluk’, “orf ve adet" ve "koken" ifadelerini madde
metninden ¢ikarmistir.

Madde metninde ilk olarak “[k]isiler arasinda dil, irk, renk, cinsiyet, 6zGrlilik, siyasi
dustnce, felsefi inang, din, mezhep ve benzeri sebeplerle ayirim yaparak.." ifadesi
kullanilmis ve bazi hareketler sug olarak dizenlenmistir. 0 dénem maddede yer alan
ayrimcilik temellerinin sinirlandirict degil ornek verici nitelikte oldugu ve madde
metninde yer almamasina ragmen, ornegin, servet, ulusal veya sosyal koken gibi
temelleri de kapsayabilecegi bazi yazarlarca vurgulanmistir ¥ Madde metninde yapilan

% Tirkiye insan Haklari ve Esitlik Kurumu Kanunu Tasarisi (1/596) ile Kadin Erkek Firsat Esitligi Komisyonu ve insan
Haklarini inceleme Komisyonu Raporlar, s. 6, https://www.tbmm.gov.tr/sirasayi/donem26/yil01/ss149.pdf
(erisim:06.02.2021)

3 Bakiniz, ECRI  Tirkiye Raporu (Besinci izleme Donemi), 0410.2016, para 14,
https://rm.coe.int/fifth-report-on-turkey/16808b5¢81 (erigim:06.02.2021)

% Mehmet Emin Artuk; Ahmet Gokcen; Ahmet Caner Yenidinya, Tiirk Ceza Kanunu Serhi, Ozel Hikiimler, Madde 76-131,
3. Cilt, Turhan Kitabevi, Ankara, 2009, s. 3037

% Maddede son degisiklik 6529 sayili Temel Hak ve Hurriyetlerin Gelistirilmesi Amaciyla Cesitli Kanunlarda Degisiklik
Yapilmasina Dair Kanun md. 15 ile gergeklestirilmistir. Bakiniz, 13.03.2014 tarihli ve 28940 sayili Resmi Gazete.

% TBMM Adalet Komisyonu TCK Gorisme Tutanaklarr, 106-169. Maddeler,
http://www.yayin.adalet.gov.tr/tck/106-169.maddeler.pdf (erisim:10.04.2007).

¥ Osman Yasar; Hasan Tahsin Gokcan; Mustafa Artug, Yorumlu-Uygulamali Tirk Ceza Kanunu, Cilt 1ll, Madde 86-16,
Adalet Yay,, Ankara, 2010, s. 3863. Cinsel yénelimi de kapsayabilecegine dair gérs icin bakiniz, Necati Meran, Kisilere
Karsi Suglar, Segkin Yay, Ankara, 2005, s. 422.
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ilk dedgisiklikle, “0zarlulik" kavrami madde metnine eklenmis, bu kavram daha sonra
“engellilik” olarak degistirilmistir*®® Maddede 2014 yilinda yapilan son degisiklikler
sonrasinda “dil, irk, milliyet, renk, cinsiyet, engellilik, siyasi dustnce, felsefi inang, din
veya mezhep" ifadeleri ile yalnizca sayilan gruplar bakimindan ayrimcilik yasaklanmis
olmaktadir. Nitekim Yargitay da “"Yasa koyucu burada agik bir sekilde on koruma grubu
belirlemis ve bu on koruma grubuna yonelik segimlik ve bagl hareketleri sug olarak
dizenlenmistir. Sug ve Cezada Kanunilik ilkesi geredi bu on karuma grubu disindaki bir
gruba nefret saikiyle de olsa ayrimcilik yapiimasi durumunda (..) ayrimcilik sugu
olusmayacaktir.” diyerek bu tr bir yaklasim sergilemistir*® Dolayisiyla TCK md. 122,
cinsiyet kimligi veya cinsel yonelim gibi temellerde ayrimci fiiller madde kapsaminda
koruma gérmemektedir.®

TCK md. 122'nin bu hali ayrimciliga ugrayan kisiler arasinda bir hiyerarsi yaratmaktadir
ve bazi gruplara yonelik ayrimer muameleleri kapsam disinda birakmaktadir. Madde ile
getirilen korumanin ayrimciliga ugrayan diger tim gruplar agisindan da saglanmasi
gerekmektedir. Maddeye baska ayrimcilik temellerinin eklenmesi ile md. 122 oldukga
sinirli bir dizeyde de olsa hemen her gruba yonelik koruma saglayabilecek ve maddenin
mevcut halinin ortaya ¢ikardigi eksiklikler bir 6l¢tde giderilebilecektir.

Bu inceleme raporuna konu olan davaya bakildiginda, sug tarihinin 2612.2013 oldugu
gortlmektedir. Sug tarihi itibariyle TCK md. 122'ye gore ‘[Klisiler arasinda dil, irk, renk,
cinsiyet, 0zUrlullk, siyasi disunce, felsefi inang, din, mezhep ve benzeri sebeplerle”
ayrim yapilmas! yasaklanmisti. Anilan dizenlemede cinsel yonelim ve/veya cinsiyet
kimligi yer almamaktadir. Dolayisiyla somut olayda maddenin uygulanmasi ancak
"benzeri sebepler” ifadesinin cinsel yonelim ve/veya cinsiyet kimligini kapsayacak
sekilde genigletiimesi ile mumkan olacaktir. Bu tir bir yoruma ceza hukukundaki
kanunilik ilkesi ile bagdasmadidi yonunde elestiriler getirilmesi olasidir ve bu nedenle de
yargl organlarinca bu tdr bir yorumun sergilenmesini beklemek gergekei
gozukmemektedir.

Ote yandan incelemeye konu davanin karar tarihi ise 29.01.2015tir ve anilan tarihte TCK
md. 122'nin yararlikteki metnine gore ayrimeilik sugunun ancak “[d]il, ik, milliyet, renk,
cinsiyet, engellilik, siyasi dustnce, felsefi inang, din veya mezhep farkliligindan
kaynaklanan nefret nedeniyle” islenmesi mumkundir. Maddenin bu halinde ne “cinsel
yonelim” ne de “cinsiyet kimligi" ifadeleri yer almamaktadir. Maddenin yararlukteki
halinde "benzeri sebeplerle” ifadesi de artik yer almadig icin belirtilen ifadelerin yorum

% Bakiniz, Kanun ve Kanun Hiikmiindeki Kararnamelerde Yer Alan Engelli Bireylere Yonelik ibareleri Degistirilmesi
Amaclyla Bazi Kanun ve Kanun Hikminde Kararnamelerde Degisiklik Yapiimasina Dair Kanun (6462 Sayili), 03.05.2013
tarihli ve 28636 sayili Resmi Gazete.
% Yargitay, 18. CD., E. 2015/26353, K. 2016/6373, 30.03.2016.
“0 Bakiniz, ECRI Tlrkiye Raporu (Besinci izleme Donemi), 0410.2016, para 4
https://rm.coe.int/fifth-report-on-turkey/16808b5¢c81 (erisim:06.02.2021)
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yoluyla madde kapsamina alinmasi olanakli gozikmemektedir. Karari veren
mahkemenin iddianamedeki hatali nitelendirmeyi surdurerek bu hususu goz ardi ettigi,
magdur 1.K'nin yiiz yize kaldigi ayrimei muameleyi “cinsiyet” temelli bir muamele olarak
degerlendirdigi gorulmektedir. Halbuki somut durumda magdur kadin oldugu igin degil
hem cinsiyet gecis surecini tamamlamig bir kisi hem de dava dosyasindaki bazi
belgelerden anlasildig kadariyla lezbiyen oldugu igin hamama alinmamistir. Nitekim
sanik AK'nin magdur iK'ya yonelik “sadece arkadasinizi alabiliriz’ ifadesi .K.nin
arkadasi H.M.B.B/nin kadin oldugu dikkate alindiginda ayrimci muamelenin cinsiyet
temelinde gerceklestiriimedigini ortaya koymaktadir.

Belirtilenlere ek olarak TCK md. 122'nin 2014 sonrasi metnine gore ayrimci muamele
ancak "nefret nedeniyle" gerceklestirildiginde bu sug¢ olusabilecektir. Karara
bakildiginda ise sanik agisindan bu tr bir ényarginin mevcut oldugu soylenebilirse de
karar metninde bu hususun tartisiimadigi gértlmektedir. Maddenin yeni halinde ceza
artinldigr icin eski duzenleme sanigin lehine gibi gozukse de maddenin yeni halinin
cinsel yonelim ve cinsiyet kimligi temelinde ayrimci muameleyi sug olmaktan ¢ikardig
icin (bu durum elbette gecmiste madde metninde yer verilen “benzeri sebeplerle”
ifadesinin belirtilen temelleri icerdigi savinin dogrulugunun kabulii halinde gegcerlidir)
sanigin lehine oldugu géralmektedir. Bu husus da yine karari bir 6l¢tde hukuka aykiri
hale getirmektedir.

S6z konusu kararin verildigi tarihte karari veren mahkeme tarafindan muamelenin
cinsel yonelim ve/veya cinsiyet kimligi baglaminda degerlendiriimesi durumunda bir
mahkdmiyet karari verilmesi hukuken mumkuan degildir. Ayrica bu tar bir hukuki engelin
asildigi varsayilsa dahi bu kez de failin s6z konusu fiili bu gruplara duydugu "nefret
nedeniyle” igledigi kararda tartisiimadigi icin olasi bir mahkdmiyet kararinin kanun yolu
incelemesinde bozulacagini 6ngérmek muamkanddr. Nitekim somut olayda hukmin
aciklanmasinin geri birakilmasi (HAGB) karari verildigi igin karar istinaf veya temyiz
incelemesine konu edilmeksizin kesinlesmistir. Bu tur bir olasilikta cinsel yonelim ve
cinsiyet kimligi temelli ayrimcilikla ilgili yarginin geneline hakim olan 6nyargi yaninda
belirtilen hukuki sebeplerle beraat karari verilmesi yoninde bir karar gikma olasiligi
yuksek gortinmektedir. Nitekim Yargitay'n bu konuda yayinlanmis agik kaynaklardan
eriilebilen tek karari olan 18. Ceza Dairesinin 30.03.2016 tarihli kararinda yer alan “[b]u
suc sadece kasitla islenebilen bir sugtur. Ancak genel kast yeterli degildir. Ayrica failin
maddede belirtilen segimlik ve bagl hareketlerden en az birini nefret saiki ile islemesi
gerekir. (..] [Y]apilan degisiklik ile ayrimcilik niteligindeki hareketlerin nefret saiki ile
islenmesi manevi unsur olarak eklenmistir." ifadeleri bu gorusu destekler niteliktedir.”
Karar, ayrimci bir muameleye yaptirim uygulanmasi bakimindan olumlu géralmekle
birlikte belirtilen acilardan hukuka uygun gozukmemektedir ve bu durum madde
metninde kapsamli degisikligi gidilmesine donuk bir ihtiyact agikga ortaya koymaktadir.

“Yargitay, 18. CD., E. 2015/26353, K. 2016/6373, 30.03.2016.



2. Ayrimc1 Muameleyi Gercgeklestiren Kisi Bakimindan

Ayrimelilik yasagi seklinde bir kavramin kabuli ile birlikte gindeme gelen en énemli
sorulardan birisi ayrimcilik yasaginin “kim tarafindan gerceklestirilen ayrimeiligi
yasakladigl" sorusudur. Devletler yalnizca insan haklari ihlallerinden kaginma
yukumluligu altinda degildir, kisileri diger kisilerin ihlallerinden koruma seklinde de bir
yukamlaluk altindadir. Gegmiste daha cok devlet ve kisiler bakimindan gindeme gelen
insan haklarr guinumuzde sosyal iliskilerin gesitlenmesi ve gelismesi ile yatay ilikileri de
gundemine almigtir. Ayrimceilik, ginimuzde sadece devlet kaynakli olarak degil kisiler
arasinda gerceklesebilir bir olgu olarak kabul edilmektedir. Ayrimcilik yasaginin ayni
zamanda gercek kisiler ve 6zel hukuk tuzel kisileri arasinda da gecerli olduguna dair
yaklasim gorece yeni bir yaklasimdir. Ornegin 1940 yilinda Kanada Yiksek Mahkemesi
tarafindan verilen bir kararda, bir kisinin siyahlari kendi islettigi bara almamasini bu
kisinin isletme agisindan kisisel tercihi olarak degerlendirmis ve bu duruma hukuken
mUdahale edilemeyecegini vurgulamigtir.®

Turkiye'de Anayasa md. 10 ayrimci muameleyi gerceklestiren kisi acisindan, kamu
makamlari veya gercek Kisiler ve Ozel hukuk tlzel Kisileri acisindan bir farklilik
ongormemigtir. Bu durumun anlami Anayasa'da getirilen karumanin kapsaminin ayrimci
muameleyi gerceklestiren kisi bakimindan genis olmasidir. Anayasa md. 17de yer verilen
Anayasa'nin ustunlugu ve baglayicilgr ilkesi kapsaminda, "Anayasa hukumleri, yasama,
yurttme ve yargi organlarini, idare makamlarini ve diger kurulus ve kisileri baglayan
temel hukuk kurallaridir.” Dolayisiyla Anayasa'da “Genel Esaslar” bolumunde duzenlenen
esitlik ilkesinin sayilan organlar, kuruluslar ve kisiler agisindan da gegerli oldugu aciktir.

AYMYye gore de "Anayasa’nin 10. maddesi esitlik ilkesinden faydalanacak kisi ve ilkenin
kapsami konusunda bir sinirlama getirmemistir. Anayasa'nin 11. maddesi... hukmu
uyarinca Anayasa'nin ‘genel esaslar’ bélimunde duzenlenen esitlik ilkesinin sayilan
organlar, kuruluslar ve Kisiler agisindan da gecerli oldugu aciktir.® Bu yaklasimla
birlikte ayrimcilik yasaginin kisiler arasinda ortaya cikan iligkiler baglaminda yatay
etkiye sahip oldugunun AYM tarafindan da benimsendigi ortaya c¢ikmaktadir. Bu
durumun anlami 6zel hukuk iliskilerinde esitlik ilkesinin sozlesme 6zgurligu veya
mulkiyet hakki gibi haklarla sinirlandirilamamasidir.

Anayasa haricinde yasalar duzeyinde de ayrimci muameleyi gerceklestiren Kisiler
agisindan genis bir yaklagim benimsendigi soylenebilir. Oncelikle Tirkiye hukukunda
ayrimcl muameleyi gerceklestiren kisiler bakimindan gercek Kisiler ve 6zel hukuk tuzel
kisileri arasinda bir ayrima gidilmemistir. Bu alandaki temel diizenleme olan TIHEK
Kanunu md. 3, "Ayrimcilik yasagl bakimindan sorumluluk altinda olan gergek ve 6zel
hukuk tuzel kisileri" ifadesi ile bu noktada tereddude yer birakmamistir ve bu kisileri

‘2 Kanada Yuksek Mahkemesi, Christie v. York Corporation, [1940] SCR 139, Karar tarihi: 09121938.
“ AYM, Tugba Arslan Karari, B. No. 2014/256, 25.06.2014, para 110, 111. Ayrica bakiniz, Gulbu Ozgtiler Karari, B. No.
2013/7979, 1111. 2015, para 42. 17



‘yetki alanlari igerisinde bulunan konular bakimindan ayrimciligin tespiti, ortadan
kaldiriimasi ve esitligin saglanmasi igin gerekli tedbirleri almakla yakumli" tutmustur.

Dolayisiyla kamuya bir hizmet arz eden 6zel bir sirketin veya gercek kisinin sundugu
hizmeti kisiler arasinda ayrim yaparak sunmasi ginimuzde ayrimcilik yasaginin ihlali
kabul edilmektedir. Yasalar cercevesinde gundeme gelen bir diger duzenleme TCK md.
122'dir. Ayrimel muameleden sorumlu olan kisi bakimindan kapsam ile ilgili olarak TCK
md. 122'ye gore ayrimcilik sugunun faili herkes olabilecektir. Sugun faili kamu gérevlisi
olabilecegi gibi kamu gérevlisi olmayan kisiler de olabilir.* Boylece yukarida ifade edilen
ayrimeilik yasaginin 6zel hukuk iliskilerinde de gecerli olmasi durumu ile birlikte bir
yaptinm da 0ngérulmis olmaktadir. Dolayisiyla ceza hukuku alaninda ayrimcilik
sugunun faili agisindan bir sinir bulunmamaktadir ve ayrimer muameleyi gerceklestiren
herkes ilgili maddeye gore sorumlu tutulabilecektir.

Sanik A.K. mudafi tarafindan dava dosyasina sunulan gazete haberine gére hamamin
isletmecisi C.C. tarafindan kullanilan "musteri segmek bizim en dogal hakkimiz.
Kurumsal kimligimizden 6din vermeyecegiz." ifadesi® oldukca eski ve ginimizde
hukuken gegerli kabul edilmesi mimkun olmayan bir yaklagimi yansitmaktadir. Somut
olayda magdur LK'nin hamama alinmamasi ile ortaya cikan ayrimci muameleyi
gerceklestiren isletme muadurd ve hamamin sahibinin ayrimci muameleden hukuken
sorumlu oldugu tartismasizdir.

C. Ayrimcilik Yasaginin Konu Bakimindan Kapsami

Ayrimciigin - konu bakimindan kapsami, hangi farkli muamelelerin ayrimcilik
olusturacagi sorusunun yanitini olusturmaktadir. Burada da kisi bakimindan kapsam da
oldugu gibi konu bakimindan sinirlama getirmeyen agik uclu yaklasimla belirli konulara
0zgulenmis bir koruma &ngéren sinirli yaklasim seklinde iki farkli yaklasim
benimsenmistir. Acik uclu yaklasimi benimseyen bazi uluslararasi sézlesmeler belirli
ayrimeilik temellerinde ancak neredeyse her konuda ayrimeiligi yasaklarken (6r. IAOKS,
KKAOKS ve EHS) digerleri genis bir ayrimcilik temelleri listesi ile birlikte konu
bakimindan da genis bir kapsam dngérmektedir (6r. MSHS, CHS ve AIHS/Protokal No. 12).
Ayrimcilik yasagi agisindan uluslararasi sézlesmelerde benimsenen yaklasimlardan bir
diger ise sinirli yaklasimdir. Konu bakimindan sinirli bir yaklasim benimsendigi takdirde
yalnizca ilgili duzenlemelerde yer alan hak ve 0zgurlikler agisindan ayrimcilik yasagi
guvence altina alinmaktadir. Elbette iki yaklasimdan en dogrusu hem kisi hem de konu
bakimindan genis bir ayrimciligin benimsenmesidir.

* Yasar; Gokcan; Artug, s. 4058.
* Hirriyet, "Hamam transa haram’, 12.01.2014, https://www.hurriyet.com.tr/dunya/hamam-transa-haram-25549485

(erisim:06.02.2021).
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Ayrimcilik yasagl s6z konusu oldugunda Turkiye baglaminda en ¢ok gindeme gelen
sozlesme AIHS'dir. AHM ictihatlarinda Sézlesme md. 14'n, Sézlesme'nin ve Protokollerin
diger maddi hukumlerini tamamladigini, md. 140Un bagimsiz bir varliginin olmadigini,
maddi htukimlerle korunan haklarin ve 6zgurliklerin kullaniimasiyla baglantili olarak bir
sonug doguracagini ifade etmistir. Mahkeme, md. 14 ile ilgili olarak, maddi hiakimlerin
ihlal edilmis olmasinin zorunlu olmadigini ve maddenin bu gergevede 6zerk bir anlama
sahip olsa bile, basvuru konusu olaylar bir veya birden fazla maddi hukmin kapsamina
girmedikce, maddenin uygulanma imkani olmayacagini belirtmistir. Mahkeme'nin bu
yaklasimi md. 14'Un bagimsiz olarak kullanilamayacagi ve Sozlesme'de yer alan diger
hak ve ozgurliklerle bir sekilde iligki icerisinde olmasi gerektigini gostermektedir.”
Buna ek olarak bir islem veya eylem kendi basina Sozlesme'deki hak ve 6zgurliklere
uygun olabilmesine ragmen md. 14 ile birlikte okundugunda ayrimci nitelikte oldugu
gerekcesiyle Sozlesme'deki bir hakki ihlal edebilecektir.*®

AIHMnin kararlarinda her ne kadar AIHS'de yer almayan haklarin ayrimeilik yasaginin
getirdigi korumadan yararlanamayacag! siklikla vurgulanmis olsa da, Mahkeme'nin md.
14'e bir 6lgtde 6zerk bir anlam kazandirdigi sdylenebilir. AIHM zaman icerisinde verdigi
bir dizi kararla, elbette s6z konusu kararlarin kendine 6zgu kosullarini da géz 6nunde
tutarak, ornegin sosyal glvenlik hakkini, mulkiyet hakki baglaminda® calisma hakkini
ise, 0zel hayata ve aile hayatina saygi gosterilmesi hakki kapsaminda® degerlendirerek
bu konuda daha esnek bir yaklasim benimsemistir. Dolayisiyla AIHS md. 14'Un konu
bakimindan sagladigi koruma lafzi olarak sinirli olsa da zaman igerisinde ictihatlarla
konu bakimindan kapsamin genisletildigi séylenebilir.

Anayasa md. 10'da ise, konu bakimindan herhangi bir sinirlama 6ngorilmedigi igin
Anayasa'da yer alan tim hak ve 6zgurlukler baglaminda ayrimcilik yasagr gindeme
gelebilecektir. AYMye gore md. 10 ayrimcilik yasadi kapsaminda korunacak Kisiler ve
korumanin konu bakimindan kapsami konusunda bir sinirlama getirmedigini kabul
etmektedir.? Ancak bunun igin Mahkeme'ye gore ‘(..) yapilan bir bireysel basvurunun
esasinin incelenebilmesi icin, kamu glcU tarafindan mudahale edildigi iddia edilen
hakkin Anayasa'da giivence altina alinmis olmasinin yani sira Avrupa insan Haklari
Sozlesmesi ve Turkiye'nin taraf oldugu ek protokollerinin kapsamina da girmesi

% AJHM, Abdulaziz, Cabales ve Balkandali v. The United Kingdom, Appl. No.9214/80, Judgment 25.051985, para 71.

“P. Van Dijk; G.J.H. Van Hoof; ArjenVan Rijn; Leo Zwaak, (ed.), Theory and Practice of the European Convention on
Human Rights, Intersentia, Antwerpen, Oxford, 2006, s. 1029.

% ATHM, Case 'Relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium’, Application
Nos. 1474/62; 1677/62; 1691/62; 1769/63; 1994/63; 2126/64, 23.071968, para. 9.

““Frédeéric Edel, The Prohibition of Discrimination under the European Convention on Human Rights, Council of Europe
Publishing, Strasbourg, 2010, s. 21.

% AIHM, Gaygusuz v. Austria, Appl. No17371/90, 16.091996; Stec and Others v. The United Kingdom, Appl. No.33985/96,
12.04.2006, Luczak v. Poland, Appl. No.77782/01, 2711.2007.

5 AlHM, Sidabras and Dziautas v. Lithuania, Appl. No.55480/00, 59330/00, 27.07.2004; Rainys and Gasparavicius V.
Lithuania, Appl. No.70665/01; 74345/01, 07.04.2005; Bigaeva v. Greece, Appl. No.26713/05, 28.05.2009.

% AYM, Gilbu Ozgiiler Karar, B. No. 2013/7979, 1111. 2015, para 42. 9



gerekir.™ AYM ayrimcilik yasagina dair yayinlanmis ilk bireysel basvuru kararinda su
gbrisu ortaya koymustur: “Basvurucunun, Anayasa’nin 10. maddesinde duzenlenen
esitlik ilkesi ve Sozlesme'nin 14. maddesinde dizenlenen ayrimeilik yasagi[nin]... ihlal
edildigine yénelik iddialarinin, bahsi gecen maddelerdeki ifadeler dikkate alindiginda,
soyut olarak degerlendiriimesi mimkun olmayip, mutlaka Anayasa ve Sozlesme
kapsaminda yer alan diger temel hak ve ozgurluklerle baglantili olarak ele alinmasi
gerekir [..) [Alymmeilik yasagl... bagimsiz nitelikte koruma islevine sahip olmayip, temel
hak ve 6zgurltklerin kullanilmasini, korunmasini ve basvuru yollarini glivence altina alan
tamamlayici nitelikte haklardandir..*Mahkeme'ye gore ayrimcilik yasaginin herhangi
bir baska hakla iliskilendirilmeksizin ileri stralebilmesi mimkin degildir.*® Mahkeme ne
yazik ki bu yaklagimini 15.02.2021 tarihi itibariyle hala surdurmektedir.

Halbuki Anayasa md. 10 ile birlikte ayrimciigin konu bakimindan kapsami agisindan
Anayasa metninden kaynaklanan bir sinirlama olmadigi gortlmektedir. Dolayisiyla
Anayasa agisindan genis acik uclu yaklasimin benimsendigi tespiti yapilabilir. Bununla
birlikte Anayasa Mahkemesi'nin 6zellikle bireysel basvuru usultinde md. 10'un getirdigi
korumayi AIHS ile esitlemeye ydnelik yaklasimi ayrimeiliga karsi daha disik diizeyde bir
koruma saglanmasl anlamina gelmektedir. Bu durum bu incelemeye konu ayrimci
muamele nedeniyle AYMYe bir bireysel basvuru yapildi§i takdirde, magdur .K.nin maruz
kaldigi muamele dogrudan bireysel basvuruya konu olabilecek bir hakkin maddi
kapsaminda yer almadig i¢in olasl bir basvurunun konu bakimindan yetkisizlik karar ile
kabul edilemez bulunmasi ¢ok blyuk olasiliktir.

Kanunlar diizeyinde ise TIHEK Kanunu'nun bu konuda diger énemli dizenlemesi ise
oldukga uzun bir metne sahip olan md. 5tir. "Ayrimcilik yasaginin kapsami” baglikli
madde hemen her alanda ve konuda ayrimciligi yasaklamaktadir.® TCK md. 122 ise bazi
fiilleri sugu olarak duzenlemistir. Ayrimciligi basl basina bir sug¢ haline getiren md.
122'nin gerekgesinde duzenlemenin amaci, ‘insanlar arasinda, yurarlikteki kanun ve
nizamlarin izin vermedigi ayirimlar yapilarak, bazi kisilerin hukukun sagladigi

% AYM, Kamil Gakir Karari, B. No. 2013/997, 1510.2014, para 40.

% AYM, Onurhan Solmaz Karari, B. No. 2012/1049, 26.03.2013, para 33-35.

% AYM, Hiiseyin Sezen Karari, B. No. 2013/1793, 18.09.2014, para 58.

% TIHEK Kanunu, md. 5: “Egitim ve 8gretim, yarg), kolluk, saglik, ulasim, iletisim, sosyal giivenlik, sosyal hizmetler, sosyal
yardim, spor, konaklama, kdltdr, turizm ve benzeri hizmetleri sunan kamu kurum ve kuruluslari, kamu kurumu
niteligindeki meslek kuruluslar, gercek kisiler ve 6zel hukuk tizel Kisileri, yurattikleri faaliyetler bakimindan bu
hizmetlerden yararlanmakta olan veya yararlanmak (zere basvurmus olan ya da bu hizmetler hakkinda bilgi almak
isteyen kisi aleyhine ayrimcilik yapamaz. Bu hukim kamuya agik hizmetlerin sunuldugu alanlar ve binalara erigimi de
kapsar... Kamu kurum ve kuruluglari, kamu kurumu niteligindeki meslek kuruluslari, gercek kisiler, 6zel hukuk tizel
kisileri ve bunlar tarafindan yetkilendirilenler, tasinir ve tasinmazlari kamuya acik bir sekilde sunarken bu mallari
edinmek veya kiralamak isteyenler ile bunlar hakkinda bilgi almak isteyenler aleyhine, bunlarin kiralanmasi, kira
akdinin sartlarinin belirlenmesi, kira akdinin yenilenmesi veya sona erdirilmesi, satisi ve devri streglerinin higbirinde
ayrimeilik yapamaz. Dernek, vakif, sendika, siyasi parti ve meslek orgutlerine, ilgili mevzuatlarinda veya tuziklerinde
belirtilen istisnalar diginda tye olma, organlarina segilme, Uyelik imkanlarindan yararlanma, Uyeligin sonlandiriimasi
ve bunlarin faaliyetlerine katilma ve yararlanma bakimindan, hi¢ kimse aleyhine ayrimcilik yapilamaz."
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olanaklardan yoksun héale getirilmelerini cezalandirmak.." olarak ifade edilmistir. Bu
sekilde bir dizenlemenin korudugu hukuki menfaatin “insanligin ortak kaltdr mirasiyla
bagdasmayan ilkel dusuncelerle, anayasal haklarin sagladigi olanaklarin kétlye
kullanilmasi  suretiyle, is-calisma ve malkiyet 6zgurluganin  cignenmesinin”
engellenmesi oldugu belirtilmistir.”

TCK md. 122'de yer alan ayrimcilik sucu birden fazla hareketle gerceklesebilecegi icin
secimlik hareketli bir suctur. Failin, madde metninde belirtilen nedenleri gozeterek
hareketleri gergeklestirmesi aranmaktadir.® Ayrimeilik sugunda yer alan segimlik
hareketlerden ilki “[d]il, irk, milliyet, renk, cinsiyet, engellilik, siyasi dustince, felsefi inanc,
din veya mezhep farkliligindan kaynaklanan nefret nedeniyle” ayrim yaparak "bir kisiye
kamuya arz edilmis olan bir tasinir veya tasinmaz malin satilmasini, devrini veya kiraya
verilmesini" engellemektir. Bu duruma 6rnek olarak madde belirtilen 6zelliklerden birini
taslyan kisinin kamuya aglk mizayedeye alinmamasi, ihaleye katilmasinin engellenmesi
gibi hareketler verilebilir. Ayrimcilik sugunda ikinci secimlik hareket ise “bir kisinin
kamuya arz edilmis belli bir hizmetten yararlanmasini” engellemektir. Bu duruma érnek
olarak ise kamuya ait veya gercek ya da 0zel hukuk tuzel kisisine ait bir isletmenin
belirtilen sebeplerle bir kamu hizmetinden yararlanmayi engellemesi veya bu kisilerin
sunulan hizmetten sadece belirli 6zelliklere sahip kisilerin yararlanmasina izin vermeleri
verilebilir. Ayrimeilik sugunun dizenlemesinde yer alan GguncU hareket ise, “kisinin ise
alinmasini" engellemektir. Ornedin kadin ya da erkek fark etmeksizin herkesin
yapabilecegi bir is i¢in sadece erkeklerin veya sadece kadinlarin alinmasi bu anlamda
bir su¢ olusturacaktir. Ayrimcilik sugu bakimindan madde yer alan son segimlik hareket
ise "bir kisinin olagan bir ekonomik etkinlikte bulunmasin” engellemektir. Tum bu
hareketler dikkate alindiginda maddenin uygulama alaninin sinirli oldugu gortlmektedir
ve bu durum maddede yalnizca kisi bakimindan degil ayni zamanda konu bakimindan da
degisiklige gidiimesi yonunde bir ihtiyaca isaret etmektedir.

Bu incelemeye konu yargilamaya bakildiginda TCK md. 122'nin kapsaminin dar olmasini
herhangi bir olumsuz sonuc ortaya cikarmadigi gortilmektedir. Magdur I.K.nin hamama
alinmamasinin TCK md. 122(1)(b) kapsaminda, "bir kisinin kamuya arz edilmis belli bir
hizmetten yararlanmasinin engellenmesi” niteliginde oldugu kuskusuzdur. Ancak
Mahkeme kararina bakildiginda TCK md. 122(1)(a)'dan (bir kisiye kamuya arz edilmis olan
bir tasinir veya tasinmaz malin satilmasini, devrini veya kiraya verilmesinin
engellenmesi) mahkdmiyet karari verildigi gorilmektedir. Bu durumda Mahkemenin
TCK md. 122nin 2014 degisikligi oncesindeki halini uyguladigi goérilmektedir. Ayrica
saniga verilen cezanin da ayni sekilde maddenin eski haline gére belirlendigi

S Cetin Arslan; Bahattin Azizagaoglu, Yeni Turk Ceza Kanunu Serhi, Asil Yay., Ankara, 2004, s. 557.
% Hareketlerle ilgili genis bilgi icin bakiniz, 0zbek, s. 826 vd: Artuk; Gokcen; Yenidiinya, s. 3029 vd.; A. Caner Yenidiinya,
"5237 Sayili Turk Ceza Kanunu'nda Ayirmeilik Sugu’, Galisma ve Toplum Ekonomi ve Hukuk Dergisi, Birlesik-Metal is
Sendikas! Yay, Cilt 4, Say!: 11, istanbul, 2008, s. 107 vd.
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gorulmektedir. Eski dizenlemenin sanigin lehine olmasi nedeniyle bu durum hukuka
uygun gézukmektedir. Ancak yukarida da belirtildigi gibi maddenin yurarlikteki hali
sucun unsurlar bakimindan sanigin lehine olan duzenleme niteligindedir ve bu
durumda sanigin cezalandirilmasini engellemektedir.

D. Ayrimcilik Yasaginin Guincel Bigimleri
1. Dogrudan Ayrimcilik

Ayrimeilik siniflandirmabakimindan dncelikle dogrudan ayrimcilik, dolayli ayrimeilik
seklinde ikiye ayrilmaktadir.® Dogrudan ayrimcilik kisaca, ayrimciligin yasaklandigi
temellerden (dil, irk vs.) birine "dogrudan” dayali olarak, bir kisi veya grubun haksiz
olarak farkli muameleye ugramasi olarak tanimlanabilir. Burada ayni veya benzer
konumdaki diger kisilerden biri veya bir kismi bakimindan daha olumsuz etki veya boyle
bir sonucun ortaya cikmasi ihtimalini doguran farkli muameleler s6z konusudur.
Dogrudan ayrimeilik farkli bicimlerde ortaya gikabilmektedir. ilk olarak norm diizeyinde
gerceklesebilmektedir ve bu noktada bir hukuki dizenlemenin kapsamina bir grubun
alinmamasl ya da o grubun agikga ilgili hukuki dizenlemenin kapsaminin diginda
tutulmasi s6z konusu olmaktadir. Ornedin bir hukuki diizenlemede veya toplu is
s6zlesmesinde erkekler ve kadinlar icin farkli tcretler ngérilmesi dogrudan ayrimcilik
olusturacaktir. ikinci durumda ise mevcut herhangi bir dogrudan ayrimeilik icermeyen
bir normun uygulanirken, bir kisiye, mensubu oldugu veya oldugu dasundldagu grup
dolayisiyla farkli muamele yapilmasi durumudur. Ornegin yabancilar veya kadinlari ise
almak istemeyen bir sirketin bu gruplara mensup kisilerin karsilamalari zor olan
olcitler 6ngdrmesi belirtilen ikinci duruma girmektedir. ik durumda normun kendisi
belirli bir gruba yonelik olarak ayrimciliga yol agarken, ikinci durumda ise ayrimci
olmayan bir normun uygulamasi hem belirli bir gruba yonelik hem de somut olarak
belirli bir gruba mensup bir kisiye yonelik ayrimciliga yol agmaktadir.

Anayasa'da dogrudan ve dolayli ayrimeiligin tanimlari yer almasa dahi Anayasa md. 10'un
dogrudan ayrimciligi zmni olarak yasaklamaktadir. Mevzuatta dogrudan ayrimcilik
kavramina yer veren kanunlar ise is Kanunu, Engelliler Hakkinda Kanun ve TIHEK Kanunu
ile sinirlidir. TIHEK Kanunu md. 2 dogrudan ayrimeilidi "Bir gercek veya tiizel kisinin,
hukuken taninmis hak ve harriyetlerden karsilastirilabilir durumdakilere kiyasla esit
sekilde vyararlanmasini bu Kanunda sayilan ayrimcilik temellerine dayanilarak
engelleyen veya zorlastiran her tiirli fark muamele” olarak tanimlanmistir. incelemeye
konu davada bir kisinin cinsel yonelimi ve/veya cinsiyet kimligi nedeniyle farkli muamele
gérmesi s6z konusudur ve bu tanim esas alindiginda soz konusu fiilin dogrudan
ayrimeilik olusturdugu gortlmektedir.®

% Ayrimeihigin glindmazde hukuken kabul edilmis birgok tird bulunmaktadir. Ancak bu incelemede, incelemeye konu
ayrimcl muamele ile birlikte ortaya ¢ikan turleri Gzerinde durulmustur.
5 Bu nedenle dolayli ayrimcilik kavrami gergevesinde bir dederlendirme yapiimamistir.
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2. Coklu Temelde Ayrimcilik

Somut durumda magdur K nin hem cinsel yonelimi hem de cinsiyet kimligi nedeniyle
ayrimcihiga udradigr gorulmektedir. Bu durum ise dogrudan ayrimcilik yaninda
ayrimeiligin bir baska tlrd, ¢oklu temelde ayrimciligi gindeme getirmektedir. Mevcut
uluslararasi veya ulusal duzenlemelerde ayrimcilik temelleri teker teker sayimis
olmasina karsin ortaya cikan ayrimci muameleler bazen birden fazla ayrimcilik temelini
icinde barindirabilmektedir. Hatta bazi durumlarda ayrimcilik temelleri i¢ ice de
gecebilmektedir. Ornedin bugin ayrimeiligin bir tiri olarak kabul edilebilecek
antisemitizm soz konusu oldugunda irk veya etnik koken temelinde ayrimcilik ile din
veya inang temelinde ayrimeilik ic ice gecebilmektedir.® Bazi durumlarda ise ayrimci
muameleler birden fazla ayrimcilik temelinin bir araya gelmesi ile magdurlar Gzerinde
daha fazla olumsuz sonug dogurabilmektedir. Ornegin irk veya etnik kokeni, nedeniyle
ayrimcl muamelelere maruz kalan bir grubun dyesi olan bir kadinin ayni zamanda kadin
olmaktan kaynakll cinsiyet temelinde ayrimciliga ugradigi durumlarda ikinci bir
magduriyet daha ortaya ¢ikabilmektedir.

Coklu temelde ayrimcilikta ilk olarak bir kisi birden fazla temelde ayrimciliga
ugramaktadir. Ancak sz konusu vakalar farkli zamanlarda gerceklesmektedir ve her
vakada tek temelde ayrimcilik giindeme gelmektedir. "Katma ayrimcilik’® (additive
discrimination) olarak da adlandirilan bu tiirde, bir kisinin kimligini olusturan birden
fazla ozellik cercevesinde farkli oOzellikler acisindan farkli zamanlarda ayrimciliga
ugramasi s0z konusudur. Coklu temelde ayrimciligin ikinci bir tird ise “bilesik ayrimcilik”
(compound discrimination) olarak adlandiriimaktadir. Burada belirli bir vakada bir
kisinin birden fazla ayrimcilik temelinde ayrimciliga ugramasidir. Coklu ayrimciliktan
farkli olarak burada farkli zamanlarda degil ayni anda birden fazla temelde gerceklesen
ayrimeilik s6z konusudur. Goklu temelde ayrimciligin son tird ise "kesisen ayrimcilik”
(intersectional discrimination) olarak anilmaktadir. Bu ttrde bir kisi kisisel kimliginin bir
parcas! olan farkli temellerde ayni anda ayrimciliga ugramaktadir. Ancak séz konusu
ayrimeilik ¢oklu ayrimcilikta oldugu gibi farkli zamanlarda degil ayni anda
gerceklesmektedir ve bilesik ayrimcilikta oldugu gibi iki ayri temelde dedil i¢ ice gegmis
tek temelde gergeklesmektedir. Burada bu temellerin ayriimasi mumkin
olamamaktadir.

Ayrimciligin birden fazla temelde gerceklestigi coklu temelde ayrimciliga dair bir tanim
Tarkiye hukukuna yeni girmistir. Bu konuda yakin zamana kadar tek dizenleme
Engelliler Hakkinda Kanun md. 4(h)'de yer almistir. Anilan bentte “[e]ngeli olan kadin ve
kiz cocuklarinin cok yonlu ayrimeilida maruz kalmalari dnlenerek hak ve 6zgurltklerden
yararlanmalarinin saglanmasi esastir." Goruldugu Uzere oncelikle terim olarak “gok
yonlU" ifadesi tercih edilmistir. Dizenleme yalnizca engellilik ve cinsiyet temellerinde

8Vierdag, s. 129-130.
82Sarah Hannett, “Equality at the Intersections: The Legislative and Judicial Failure to Tackle Multiple Discrimination’,

Oxford Journal of Legal Studies, Vol. 23, No. 1, Oxford University Press, 2003, s. 68. .



coklu temelde ayrimciligi gundeme getirmektedir. Bu durum diger ayrimcilik
temellerinin tim{ kapsam disinda oldugu icin oldukca yetersizdir. TIHEK Kanunu md. 2
coklu temelde ayrimeiligi “coklu ayrimeilik” olarak ifade etmis, “[a]yrimci uygulamanin
birden fazla ayrimcilik temeli ile iligkili olmasi durumu” olarak tanimlamistir. Bu tanim
oldukga kisa ve yetersiz gozikmektedir.

Somut duruma bakildiginda sanik tarafindan kullanilan “sizin gibi dénmeleri almiyoruz,
kendi hamamimiza gidin" seklindeki sézlerin® ve hamamin isletmecisi tarafindan dile
getirilen "musteri memnuniyeti acgisindan hamama transseksuelleri almiyoruz.
TransseksUellerle ilgili olarak daha énce birtakim sikintilar yasadik. Musterilerimiz
sikayetci oldu. Bu ylzden genel olarak transseksuelleri almak istemiyoruz hamama.
Kendilerine de bunu kibar bir dille ifade ediyoruz." seklindeki sozlerin ve "Daha énce
benzer sikintilar yasadigimiz igin boyle bir karar aldik. Personele, musterilere nahos
teklifler yapildi. Bunlarin éntne gegmek icin radikal kararlar aldik. Cinsiyet ayirrmcilig
yaptigimizdan degil. Disarida onlarla sohbet de ederim, yemek de yerim. Ama isletmenin
gelecegini dusunmek zorundayim. Bizim gibi kurumsal kimligi olan Cagaloglu,
Cemberlitas, Suleymaniye hamamlari da translari almiyor. Aga Hamami eskiden
aliyordu ama maddi manevi sikinti yasadigi i¢in artik almiyor onlari. Gece kultpleri de
kapidan musteri ceviriyor. Musteri segmek bizim en dogal hakkimiz. Kurumsal
kimligimizden 6din vermeyecegiz." seklindeki sozlerinin® cinsiyet kimligi: sanik
avukatinin dava dosyasinda bulunan iki tarihsiz dilekgesindeki “mavekkilin beyanindan
sonra sevgilisi oldugunu soylemesi karsisinda zaten s6z konusu kisilerin hamama
alinmasi mumkun degildir. Ahlaki bakis acimiz geleneklerimi ve isyeri prensipleri
acisindan iki sevgilinin isyerine alinmasl s6z konusu degildir." ifadesinin ise cinsel
yonelim temelinde ayrimcilik anlamina geldigi gérdimektedir. Bu durumda magdur
L.K'nin belirli bir vakada bir kisinin birden fazla ayrimcilik temelinde ayrimciliga
ugramas! anlamina gelen ¢oklu temelde ayrimcilik tlrlerinden birlesik ayrimciliga
maruz kaldigi gérulmektedir. Asagida Uzerinde durulacagi Uzere bu durum saniga daha
agir bir yaptiim uygulanmasini gerektirirken saniga alt sinirdan ceza verilmistir.

3. Aynimcilik Talimati

Somut durumda son olarak ayrimeilik yasaginin guncel bigimlerinden ayrimeilik talimat
gundeme gelmektedir. Ayrimcilik talimatinin yasaklanmasi, gelecekte ayrimciliga yol
acabilecek bir fiilin énculinun yasaklanmasi anlamina gelmektedir. Ayrimcilik yasagi
genel olarak, ayrimci muameleden sorumlu olan Kisilerin sorumlulugu ile ilgili iken,
ayrimeilik talimati ayrimer muameleyi dogrudan gerceklestiren kisileri degil ancak
ayrimel muamele acisindan masterek fail olarak kabul edilebilecek kisilerin

% Harriyet,  "Hamamda  Kriz',  08.01.2014,  https://www.hurriyet.com.tr/ekonomi/hamamda-kriz-25517449
(erisim:06.02.2021)
5 Harriyet, "Hamam transa haram’, 12.01.2014, https://www.hurriyet.com.tr/dunya/hamam-transa-haram-25549485
(erisim:06.02.2021).
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sorumlulugu ile ilgilidir. Bu acidan ayrimci muamelede “Gguncu taraf” olarak kabul
edilebilecek kisilerin sorumlulugunu giindeme getirmektedir.®

Turkiye hukukunda ayrimeilik talimatina dair agik tek diizenleme TIHEK Kanunu'nda yer
almistir. Ayrimeilik talimati md. 2'de "Bir kisinin kendi nam veya hesabina eylem ve
islemlerde bulunmaya yetkili kildigi kisilere veya bir kamu gorevlisinin diger kisilere
verdigi ayrimcilik yapiimasina yénelik talimat’” olarak tanimlanmistir. Mevcut tanim
kamu gorevlisi olsun olmasin herkes icin gecerli olmasi bakimindan olumludur. Ancak
gercek Kisiler ile 6zel hukuk tlzel kisilerinin birbirleri arasinda "kendi nam veya hesabina
eylem ve islemlerde bulunmaya yetkili kildigi" kisilere yénelik ayrimcilik talimatinin
yasaklanmasi ve bu tdr yetkilendirmenin olmadigi durumda ayrimcilik talimatini

ayrimeilik olusturmayacak olmasi énemli bir eksiklik olarak goze ¢carpmaktadir.

TIHEK Kanunu'nda yer alan bu dizenleme haricinde ceza hukuku alaninda ayrimeilik
talimati baglaminda bir dizi farkl dizenleme géze carpmaktadir. Bu konuda ilk
duzenleme, TCK md. 37de yer alan faillige dair dizenlemedir. Kanun'da sugun
islenmesinde bir baskasini arag olarak kullanan kisinin de fail olarak sorumlu tutulacagi
belirtiimistir. Dolayli faillik olarak adlandirilan bu durumda dolayl fail sugun icra
hareketlerini gergeklestiren kisi ile onun davranigi Uzerinde hakimiyet kuran ve arka
planda duran kisidir. Dolayl fail sugu kendisi islemis gibi sorumlu olacaktir.®

TCK'da diger bir dizenleme ise azmettirme ile ilgili md. 38'dir ve baskasini suc islemeye
azmettiren kisinin islenen sugun cezasi ile cezalandirilacagr éngorulmektedir. Bu iki
duzenlemeden ilkinde failin suga yonelttigi kisi 6zgur iradesiyle hareket etmemekte ve
arag konumunda bulunmaktadir. Azmettirme halinde ise 6zgur iradesiyle hareket eden
bir baskasini sug islemeye yoneltmekte ve yonlendirmektedir. Azmettirme sug isleyen
kisinin, azmettiren kisinin yonlendirmesi gergeklesmeseydi sugu islemeyecek olmasi
halinde s6z konusu olmaktadir. Azmettirilen kisinin zaten sug isleme niyetinde oldugu
durumda bu kisinin niyetini destekleyen ve guglendiren hareketler azmettirme degil TCK
md. 39'da dUzenlenen sug isleme kararini guglendirme veya suga tesvik gundeme
gelecektir® Dolayisiyla TCK'da ayrimcilikla ilgili olarak dizenlenmis olan ayrimcilik
sugunun iglenmesi igin bir kisiyi arag olarak kullanan veya azmettiren kisinin o sugtan
dolayr sorumlu tutulmasi mumkindur.

Tufyal Choudry, “Instructions to Discriminate and Victimisation”, Cases, Materials and Text on National, Supranational
and International Non-Discrimination Law, Dagmar Schiek; Lisa Waddington; Mark Bell (eds.), Hart Publishing,
Cornwall, 2007, s. 561.

% Nur Centel: Hamide Zafer: Ozlem Cakmut, Tiirk Ceza Hukukuna Giris, Beta Yay, istanbul, 2011, s. 511; Artuk; Gokcen;
Yenidtinya, Ceza Hukuku Genel Hikimler, Turhan Kitabevi, Ankara, 2007, s. 773-774.

¥ Centel; Zafer; Cakmut, s. 513. Ayni yonde bakiniz, Bakiniz, ECRI Tirkiye Raporu (Besinci izleme Dénemi), 0410.2016,
para 4, https://rm.coe.int/fifth-report-on-turkey/16808b5c81 (erisim:06.02.2021).
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AK. mUdafi tarafindan mahkemeye verilen tarihsiz savunma dilekgesi ekinde sunulan
bir gazete haberinde hamamin isletmecisi olan C.C. tarafindan ‘[d]aha 6nce benzer
sikintilar yasadigimiz igin boyle bir karar aldik. Personele, musterilere nahos teklifler
yapildi. Bunlarin ontne gegmek igin radikal kararlar aldik. Cinsiyet ayirmciligi
yaptigimizdan degil. Disarida onlarla sohbet de ederim, yemek de yerim. Ama isletmenin
gelecegini dusunmek zorundayim. Bizim gibi kurumsal kimligi olan Cagaloglu,
Cemberlitas, Suleymaniye hamamlari da translari almiyor. Aga Hamami eskiden
aliyordu ama maddi manevi sikinti yasadigl igin artik almiyor onlari. Gece kulupleri de
kapidan musteri ceviriyor. Musteri segmek bizim en dogal hakkimiz. Kurumsal
kimligimizden 6din vermeyecegiz." ifadeleri kullanilmistir.® incelemeye konu somut
olayda hamamin isletmecisi olan kisinin gazetede yayinlanan ifadesinde saniga
transseksUelleri hamama almama yoninde talimat verdigi gortlmektedir. Ancak
yapilan yargilamada sanik mudafi tarafindan sunulan gazete kupuUrindeki bu ifadeler
mahkeme tarafindan dikkate alinmamis ve hamamin isletmecisi hakkinda TCK md. 37
uyarinca dava aclimasi saglanmamigtir. Halbuki somut durumda bir degil iki kisinin
sanik olarak soz konusu davada yargilanmis olmasi gerekmektedir. Ayrica s6z konusu
gazete haberindeki beyanda yer alan “[blizim gibi kurumsal kimligi olan Cagaloglu,
Cemberlitas, Suleymaniye hamamlari da translari almiyor. Aga Hamami eskiden
aliyordu ama maddi manevi sikinti yasadigi igin artik almiyor onlari. Gece kulupleri de
kapidan musteri ceviriyor." ifadesi yalnizca Galatasaray Hamami icin degil diger tarihi
hamamlarda da ayrimci muamele yapilmasi yonunde bir talimatin sz konusu oldugu
belirtiimistir. Bu durumda bu hamamlara alinmayan her trans agisindan TCK md. 122 ve
bu sucgla baglantili olarak TCK md. 37 kapsaminda cezai sorumluluguna gidilmesi
mumkanduar.

E. Ayrimcilik Yasaginda Uygulanacak Yaptirimlar

Diger tim insan haklarinda ihlallerinde oldugu gibi ayrimcilik yasaginin ihlali halinde de
magdurlara giderim, farkli muameleden sorumlu Kisiler igin ise cesitli yaptirimlarin
ongortlmesi zorunludur. Ayrimcilik yasagi ile ilgili uluslararasi duzenlemelerde
ayrimeilik yasaginin ihlali halinde 6ngoérilecek yaptirimlarin etkili, caydirici ve orantili
olmasi gerektigi ifade edilmektedir. Konuya dair uluslararasi dizenlemelerin i¢ hukukta
dogrudan bir etki dogurmasi mumkun degildir. Bu noktada i¢ hukukta yaptirimlarla ilgili
gundeme gelecek dlzenlemelerde uluslararasi standartlar géz 6nunde tutulmalidir.
Yaptirimin her somut olayda bu baglamda ayrica degerlendirilmesi gerekmektedir.

Ayrimcilik yasagl agisindan en etkili ve uygun yaptirimin ceza veya tazminat olup
olmadigi suphesiz her somut durumda tartisilabilir. Ceza hukuku alanindaki yaptirmlar

% Hirriyet, "Hamam transa haram’, 12.01.2014, https://www.hurriyet.com.tr/dunya/hamam-transa-haram-25549485
(erisim:06.02.2021).
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veya cezalandirma amaci giiden tazminatlar (punitive compensation) magduru sirecin
disinda birakmaktadir. Ayrica bazi durumlarda bu yaptirimlarin gergekten etkili olmadig
sOylenebilir. Yaptinmlarla ilgili olarak yalnizca bir tir yaptirrma odaklaniimadan farkli
yaptirim tarlerine ayni anda yer veren ve somut olayin ozelliklerine 6zgu yaptirim
belirlenmesinin Gnund agan bir yaklasim daha olumlu gézikmektedir.

Buna ek olarak, ayrimcilik buyuk 6lctde bazi tekil olaylarla birlikte disundlen ve
cogunlukla kotu niyetle iliskilendirilen bir kavramdir. Ancak ayrimciligin yalnizca kétu
niyete bagli olarak ortaya ¢ikmamaktadir. Ayrica ayrimciligin ortaya ¢ikmasi tekil bir
olayla gergeklesmemektedir ve ¢ogunlukla toplumsal yasam icerisinde, tarihsel ve
toplumsal baglamlarda gercgeklesmektedir. Ayrimci muamelelerin magduru olan Kisiler
bu magduriyeti hayatlarinda bir kez degil birden cok kez yasamaktadir. Dolayisiyla
ayrimeiligin ortaya cikardigi sonucun s6z konusu grubun veya kisinin 6zelliklerine gore
farklilasacaginin ve bu nedenle de ayrimci muameleye yonelik ortaya konulacak
tepkinin de farklilasacagini kabul etmek gerekmektedir. Ozellikle cinsel yonelim ve/veya
cinsiyet kimligi temelli ayrimciliga ugrayan Kisiler agisindan hukuk dizeninin
gosterecedi tepki mevcut dezavantajla orantili olmalidir.

Tark hukukunda ayrimcilik yasagi baglaminda Anayasa'da siyasi partilerin kapatiimasi;
ceza hukuku alaninda hurriyeti baglayici ceza, adli para cezas veya diger tar yaptirimlar;
borglar hukuku alaninda sézlesmenin gegersizligi ve sozlesmesel iliskiden ya da haksiz
fiilden kaynaklanan madde ve/veya manevi tazminat; is hukukunda is sézlesmesinin
veya toplu is sozlesmesinin gecersizligi, is sozlesmesinin feshi, ise iade, maddi ve
manevi tazminat ve son olarak idare hukuku alaninda maddi ve manevi tazminat ile
disiplin cezalar veya idari para cezalarindan olusan idari yaptirmlar gindeme
gelmektedir.

Bu incelemede Uzerinde durulan TCK md. 122, 2005 yilinda yurarlige girmis, 2014 yilinda
kabul edilen 6529 sayili Kanun md. 15 ile kapsamli bir bicimde degisiklige ugramistir.# Bu
degisiklik ile madde basligi “Nefret ve ayirimcilik” haline gelmis, ayrimeiligin yasaklandig
nedenler “dil, irk, milliyet, renk, cinsiyet, engellilik, siyasi dustnce, felsefi inang, din veya
mezhep farkliig’" olarak dizenlenmis, "benzeri sebeplerle” ifadesi madde metninden
cikarilmis, sug yalnizca dogrudan kastla ve nefret saikiyle islenebilen bir suc haline
getirilmis,® sugta gundeme gelen secimlik hareketler yeniden kaleme alinmis ve son
olarak adli para cezasi kaldirilmis ve sucun cezasi artirilmistir.”" Maddenin basliginin

% Bakiniz, Temel Hak ve Hurriyetlerin Gelistirilmesi Amaciyla Cesitli Kanunlarda Degisiklik Yapiimasina Dair Kanun
(6529 sayili), 13.03.2014 tarihli ve 28940 sayili Resmi Gazete.

Yargitay, 18. CD., E. 2015/26353, K. 2016/6373, 30.03.2016.

'Bakiniz, Temel Hak ve Hurriyetlerin Gelistiriimesi Amaciyla Cesitli Kanunlarda Degisiklik Yapiimasina Dair Kanun
Tasaris|, s. 10, https://www2.tbmm.gov.tr/d24/1/1-0869.pdf (erisim:06.02.2021)
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“‘Ayirimcllik” iken “Nefret ve ayirimcilik” olarak degistiriimesi ile iki ayri sug tipinin madde
icerisinde ayri ayri duzenlendigi seklinde bir izlenim yaratilsa da, sonuc olarak "nefret
saikiyle ayrimcilik” seklinde yeni bir sug ortaya cikmistir.”2 Madde ile ilgili yapilan son
degisiklikle birlikte ayrimcilik sucunun “farkliliktan kaynaklanan nefret nedeniyle”
islenmesi aranmaktadir.

Yasa koyucunun ayrimcilikla ilgili bir ceza hukuku normu olusturmasi elbette takdir
yetkisi dahilindedir. Md. 122 metninde sadece bazi hareketlerin su¢ sayilmis olmasi,
sucun ancak belirli gruplara mensup kisilere yonelik islenebilmesi, toplumsal yasam
icerisinde karsllasilabilecek diger birgok durumun kapsam disinda tutulmus olmasi ve
sugun ancak bir gruba yonelik nefret ile birlikte islenebilecek olmasi dnemli eksiklikler
olarak goze carpmaktadir.

Ayrica ayrimeilik yasagi s6z konusu oldugunda hukuk yargilamasi ve idari yargilamada
ispat yukdnin paylastiriimasi gindeme gelebilse de TCK md. 122de dizenlenen
ayrimeilik sugu s6z konusu oldugunda bu farkli ispat rejiminin ceza hukuku alaninda
aynen benimsenmesi mumkun degildir. Ceza hukukunda ispat yukunun yer degistirmesi
ve sanigin sucu islemedigini ispat etmek zorunda kalmasi disuntlemez. Sanik haklar
ve masumiyet karinesi bu tur bir yaklagimin 6ninde hakli bir engel olusturmaktadir.
Ayrimeilik sugunun ispat edilemedidi durumlarda cezalandirilmasi mimkin degildir.
Nitekim bu incelemeye konu davada mahkdmiyet kararina yol agan husus blyuk 6lgude
sanik, sanik mudafi ve hamami isleten kisinin sézleri ve savunmalari olmustur.

TCK md. 122 ile ayrimcilik sugu seklinde bir sug ilk kez duzenlenmis olmasina ragmen,
maddenin yururlikte olan halinin yukarida belirtilen nedenlerden dolayr uygulamada
gundeme gelmesi oldukca zordur ve beklenen faydayi saglamaktan uzaktir. Nitekim md.
122'nin asagida gorulebilecedi gibi bugtne kadar ki uygulamasi da bu tdr bir yorumu
hakli gikarmaktadir. Maddenin yararlUkten kaldiriimasi ve ayrimeiligin ceza hukukunun
konusu olmaktan cikarilmasi bu noktada atilabilecek ilk olasi adimdir. Ayrimcilik
yasagina iliskin bu sekilde bir sug ihdas edilmesinin ayrimcilikla mucadele agisindan
uygulanabilir olmadigi géralmastar.

"2 Hiirriyet, "Hamam transa haram’, 12.01.2014, https://www.hurriyet.com.tr/dunya/hamam-transa-haram-25549485
(erisim:06.02.2021).
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Ceza Mahkemelerinde TCK md. 122 Uyarinca Yil iginde Karara Baglanan Davalardaki
Sug ve Sanik Sayilar’™

Cikan
Diger
Yil Dava Mahkumiyet Beraat
Kararlar’™
Sayisi
2005 8 0 7 1
2006 7 0 4 3
2007 12 1 11 0
2008 2 0 2 0
2009 10 1 4 5
2010 14 0 10 4
2011 12 0 9 3
2012 16 1 13 2
2013 17 1 11 5
2014 8 0 6 2
2015 15 0 13 2
2016 10 2 7 1
2017 8 0 6 2
2018 15 7 7 1
2019 18 0 16 2
Toplam 172 13 126 33

Ikinci bir olasilik ise maddenin bazi degisikliklerle yiirurliikte kalmaya devam etmesidir.
Rakamlar ayrimcilikla mucadelede TCK md. 12Znin etkili olmaktan uzak oldugunu
gostermektedir. Buna ragmen, ceza hukukunda bu tip bir suca yer veriimesinin
ayrimeihgin hukuken mesru kabul edilmedidine dair topluma verilen bir mesaj olmasi
bakimindan 6nem tasidigi soylenebilir. Bununla birlikte madde metnine “dil, irk, milliyet,
renk, cinsiyet, engellilik, siyasi dustnce, felsefi inang, din veya mezhep" yaninda diger

bazi temellerin yani sira “cinsiyet kimligi" ve “cinsel yonelim" gibi ifadelerin eklenmesi
gerekmektedir. Ceza hukuku alaninda bu tur bir dizenleme yapilmis olsa dahi

% Bakiniz,  Adli Sicil  istatistik  Genel  Madarligu,  Adalet istatistikleri  Yayn  Arsivi,
https://adlisicil.adalet.gov.tr/Home/SayfaDetay/adalet-istatistikleri-yayin-arsivi (erigim:06.02.2021)

" Diger kararlar yetkisizlik, gorevsizlik, birlestirme, davanin dismesi vs. gibi kararlar ile CMK md. 223'de sayilan ve
yukarida belirtilmeyen hukumlerden olusmaktadir.
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ayrimcilikla mucadele agisindan ceza hukuku disinda ozel hukuk ve idare hukuku
acisindan yine kapsamli dizenlemeler yapiimasi gerekmektedir.

Tim bunlara ek olarak ceza hukuku kapsaminda madgdurun zararinin giderilmesi
mumkin olamamaktadir. Bu alanda yalnizca saniga yaptirim uygulanabilmektedir. Ceza
hukuku ile baglantili bir giderim yolu ise dolayll olarak uzlasma kurumu ile ortaya
cikabilmektedir. Turkiye hukukunda uzlasma kurumu Ceza Muhakemesi Kanunu'nun
(CMK] 253, 254 ve 255. maddelerinde diizenlenmistir.”* CMK md 253(17)'ye gore uzlasma
sonucunda hukuka uygun olmak ve taraflarin 6zgur iradelerine dayanmasi kaydiyla bir
edim kararlastirilabilmektedir. Bu edimin giderim niteliginde bir tazminat olarak
kararlastiriimasi mumkundur. Boyle bir durumda ceza hukuku baglaminda dogrudan
olmamakla birlikte dolayli olarak bir giderim imkani ortaya ¢ikmaktadir. Ancak uzlasma
kurumuna her sug icin basvurulamamaktadir. CMK md. 253'e gére sorusturulmasi ve
kovusturulmasi sikayete bagl suclar ile sikayete bagl olup olmadigina bakilmaksizin,
TCK'da yer alan bir dizi sucta uzlasmaya gidilmesi mumkinddr. TCK md. 122'deki
ayrimeilik sugu sikayete tabi bir su¢ olmadigi i¢in uzlasmaya gidilmesi mumkun degildir.
Bu durumda magdur i.K'nin suctan kaynaklanan maddi ve/veya manevi zarari icin
hukuk mahkemelerinde tazminat davasi agmak disinda bir segenegi bulunmamaktadir.
Uygulamada bu tar bir davaya dair somut bir 6rnek géze ¢carpmamaktadir.

TCK md. 122'de dUzenlenen sug asliye ceza mahkemelerinin gorev alanina girmektedir.”®
Sugun cezasl maddenin ilk halinde alti aydan bir yila kadar hapis ya da adli para cezas!
iken 2014 yilinda yapilan degisiklikle bir yildan G¢ yila kadar hapis cezasl olarak
degistirilmistir.” TCK md. 49(2)'ye gére bir yil veya daha az siireli hapis cezalari kisa
sureli hapis cezasI olarak kabul edilmektedir. TCK md. 122den bir yil veya daha az
streyle hapis cezasina carptirilan Kkisinin cezasi mahkeme tarafindan, suglunun
kisiligine, sosyal ve ekonomik durumuna, yargilama strecinde duydugu pismanliga ve
sugun islenmesindeki ozellikler dikkate alinarak TCK md. 50'ye gore secenek
yaptirmlara gevrilebilecektir. SUphesiz bu noktada takdir mahkemeye aittir. TCK md.
50'de 6ngorulen ilk secenek yaptinm adli para cezasidir”® Ongérulebilecek adli para
cezasinin miktari ise, TCK md. 61(9)a gore, 365 ginden az, 1095 ginden fazla
olamayacaktir* TCK md. 52(2)'ye gore adli para cezalarinda miktar ginlik en az 20 ve
en fazla 100 TL arasinda belirlenebilmektedir. TCK adli para cezasinin devlet hazinesine

%5 Ceza Muhakemesi Kanunu (5271 Sayili), 1712.2004 tarihli ve 25673 sayili Resmi Gazete.

% Adli Yargt ik Derece Mahkemeleri ile Bdlge Adliye Mahkemelerinin Kurulus, Gérev ve Yetkileri Hakkinda Kanun (5235
Sayili), md 11. 0710.2004 tarihli ve 25606 sayili Resmi Gazete.

7Temel Hak ve Hirriyetlerin Gelistirilmesi Amaciyla Cesitli Kanunlarda Degisiklik Yapiimasina Dair Kanun (6528), md.
15.13.03.2014 tarihli ve 28940 sayili Resmi Gazete.

BTCK, md. 52/1: "Adli para cezasi, bes giinden az ve kanunda aksine hiikim bulunmayan hallerde yediyizotuz giinden
fazla olmamak Uzere belirlenen tam giin sayisinin, bir giin karsiligi olarak takdir edilen miktar ile ¢carpilmasi suretiyle
hesaplanan meblagin htikimli tarafindan Devlet Hazinesine 6denmesinden ibarettir."

TCK, md. 61/9: "Adli para cezasinin segimlik ceza olarak 6ngoruldigi suglarda bu cezaya iliskin gin biriminin alt
siniri, 0 sug tanimindaki hapis cezasinin alt sinirindan az; st siniri da, hapis cezasinin st sinirindan fazla olamaz.”
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0denmesini 6ngormektedir ve sanik tarafindan 6denen meblag highir kosulda magdura
aktariimamaktadir. Bu nedenle adli para cezasina hukmedildigi durumda bu uygulama
ayrimci muamelenin faili acisindan bir yaptinm anlamina gelirken, muamelenin
magduru bakimindan herhangi bir giderim anlamina gelmemektedir.

TCK md. b0'de yer alan diger segenek yaptirmlar ise “magdurun veya kamunun ugradig
zararin aynen iade, suctan onceki hale getirme veya tazmin suretiyle, tamamen
giderilmesi”; "en az iki yil sureyle, bir meslek veya sanat edinmeyi saglamak amaciyla,
gerektiginde barinma imkani da bulunan bir egitim kurumuna devam etme"; “mahkim
olunan cezanin yarisindan bir katina kadar sreyle, belirli yerlere gitmekten veya belirli
etkinlikleri yapmaktan yasaklanma”; "sagladigi hak ve yetkiler kotiye kullaniimak
suretiyle veya gerektirdigi dikkat ve Ozen yukimluligune aykiri davranilarak sug
islenmis olmasi durumunda; mahkim olunan cezanin yarisindan bir katina kadar
sureyle, ilgili ehliyet ve ruhsat belgelerinin geri alinmasina, belli bir meslek ve sanati
yapmaktan yasaklanma"; “mahkim olunan cezanin yarisindan bir katina kadar sureyle
ve gonulli olmak kosuluyla kamuya yararli bir iste ¢alistiriima” olarak ifade edilmistir.
Maddede Ongorialen "magdurun... ugradigi zararin aynen iade, sugtan 6nceki hale
getirme veya tazmin suretiyle, tamamen giderilmesi” seklindeki yaptirim ayrimcilik
magdurlart bakimindan giderim saglamaya uygun belki de tek segenek yaptirim olarak
géze carpmaktadir. Adli para cezasl ve diger secenek yaptirimlar yalnizca failin
cezalandirnimasina odaklanirken, zararin giderilmesi seklindeki yaptirim hem yaptirm
hem de giderim anlamina gelmektedir. Bu nedenle TCK md. 122 nedeniyle verilen
mahkimiyet kararlarinda secenek yaptirmlar gtindeme geldiginde tazmine odaklanan

TCK md. 50(1)(b) en uygun yaptirim olarak goze carpmaktadir.

Secenek yaptirimlar yaninda TCK md. 122 kapsaminda verilen hapis cezalarinin
ertelenmesi de mumkandar. TCK md. 5Te gére md. 122den dolayr verilen bir
mahkdmiyet kararinda verilen hapis cezasinin suresi iki yil veya daha az sureli ise® ve
sanik daha 6nce kasith bir suctan dolayl U¢ aydan fazla hapis cezasina mahkim
edilmemis ve sugu isledikten sonra yargilama surecinde gosterdigi pismanlik dolayistyla
tekrar sug islemeyecedi konusunda mahkemede bir kanaatin olustugu durumda
cezanin ertelenmesi mumkundur. Erteleme olanadi hapis cezasina karar verildiginde
S0z konusu olmaktadir ve adli para cezasina gevrildigi durumda ertelenmesi mimkun
degildir. Mahkeme tarafindan erteleme magdurun veya kamunun ugradigi zararin
aynen iade, sugtan onceki hale getirme veya tazmin suretiyle tamamen giderilmesi
kosuluna bagll tutulabilecektir. Bu tur bir durumda oOngortlen kosul yerine
getirilmediginde, hukimlu kosulu yerine getirene kadar cezanin infaz kurumunda
cektiriimesine karar verebilecektir. Yine hukumluntn denetim suresi iginde kasten bir

8 Hirriyet, "Hamam transa haram’, 12.01.2014, https://www.hurriyet.com.tr/dunya/hamam-transa-haram-25549485
(erisim:06.02.2021).
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sug islemesi veya kendisine yuklenen yukumlultklere, hakimin uyarisina ragmen,
uymamakta israr etmesi hallerinde; ertelenen cezanin kismen veya tamamen infaz
kurumunda cektirilmesine karar verilebilecektir.

TCK md. 51 kapsaminda md. 122de dlzenlenen sugtan dolayl bir hapis cezasina
hukmedildigi durumda, mahkeme tarafindan cezanin ertelenmesine karar verildigi
takdirde, duruma gore ertelemenin magdurun ugradidi zararin aynen iade, suctan
onceki hale getirme veya tazmin suretiyle tamamen giderilmesi kosuluna bagli
tutulmasi en uygun adim olarak gézikmektedir. Bu sekilde bir uygulama ile kisiye hem
yaptirim uygulanabilecek hem de ayrimci muamelenin magduru igin bir giderim yolu
aciimis olacaktir.

Son olarak ise CMK md. 231(5)'e gére saniga ylklenen sugtan dolayi yapilan yargilama
sonunda hukmolunan ceza, iki yil veya daha az sureli hapis veya adli para cezasi ise;
mahkemece, hikmun agiklanmasinin geri birakilmasina karar verilebilecektir. TCK md.
122'den verilebilecek bir cezanin bu sinirlar igerisinde kalmasi gok bayuk ihtimaldir. Bu
durumda, md. 231(6)daki sanidin daha énce kasitl bir sugtan mahkim olmamis
bulunmasl, mahkemece, sanigin kisilik 6zellikleri ile durusmadaki tutum ve davraniglari
g6z ontnde bulundurularak yeniden sug islemeyecedi hususunda kanaate varilmasi,
sugun islenmesiyle magdurun veya kamunun ugradigi zararin, aynen iade, sugtan
onceki hale getirme veya tazmin suretiyle tamamen giderilmesi gerekmektedir. Bu
durumda sanik bes yil sureyle denetim altinda tutulmakta ve bu sure igerisinde kasten
yeni bir sug islemesi veya denetimli serbestlik tedbirine iliskin yukimlulUklere aykiri
davranmasi halinde hikum agiklanmaktadir.

Yukarida belirtilenler 1siginda ayrimcilik sugunun cezasi alt sinirdan veya alt sinirdan
biraz uzaklasilarak verildigi durumlarda hukmun agiklanmasinin geri birakilmasinin,
ceza verildigi takdirde bu cezanin secenek yaptirimlara cevrilmesinin veya cezanin
ertelenmesinin mumkuan oldugu gorulmektedir. Bu sekilde somut olayin ozelliklerine
gore hapis cezasi veya adli para cezasl yerine farkli yaptirimlarin gindeme gelmesi
mumkan gozukmektedir. Ayrimeilik yasaginin kendine 6zgu Ozellikleri nedeniyle bu
sekilde esnek bir yaklasimin benimsenmesi olumlu olmustur. Ancak sugun cezasinin
etkili ve caydirici kabul edilmesi mimkin degildir.® Secenek yaptirm veya cezanin
ertelenmesi tercih edildigi durumda huakamldlerin harriyeti baglayici cezanin infazina
gecilmesi ¢ogunlukla mumkin olmamakta ve maddurun zararinin karsilanmasi
seklinde bir kosul 6ngorilmedigi takdirde ise magdur bakimindan ayrimer muamelenin
dogurdugu sonuglarin ortadan kaldiriimasi sz konusu olamamaktadir. Bu nedenle
yargl organlarinin failin sadece cezalandiriimasi yerine magdurun da zararinin
giderilmesine odaklanarak yukarida belirtilen TCK md. 50(1)(b) veya md. 51(2)'nin

&Yenidlinya, s. 115.
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uygulanmasi daha uygun bir ¢6zim olarak gézukmektedir. Ancak yaptirimlarla ilgili bu
tur bir yaklasima dair tartismanin anlamli olabilmesi TCK md. 122'den dolayi ceza davasi
acllmasi ve faillerin cezalandirilmasina baglidir. Yukarida da goraldigu gibi madde
gecmiste cok az uygulamaya gegmis ve 2014 yili sonunda yapilan degisiklikle beraber
uygulanma ihtimali daha da azalmigtir.

Belirtilenler 1sidinda incelemeye konu davada, goklu temelde ayrimciligin agirlastirici
etkisinin g6z ardi edilerek sanik hakkinda en alt sinirdan ceza verildigi, s6z konusu
cezanin adli para cezasina cevrildigi, sanik tarafindan gerceklestirilen séz konusu fiilin
yargilama boyunca inkar edildigi dikkate alinmadan durusmadaki tutum ve davraniglari
g6z 6nunde bulundurularak hukman agiklanmasinin geri birakilmasi karari verildigi
gorulmektedir. Bu durumda ortaya ¢ikan ayrimci muamele ile orantili, etkili ve caydirici
nitelikte bir cezanin uygulandigini séylemek mamkun degildir.

Somut durumda ayrimci muameleyi gergeklestiren Kisiler gercek kisiler olmasina
ragmen hamamin tlzel kisiligine donuk de yaptirim uygulanmasi dasunalebilir. TCK md.
122 ile gergek Kisilerin cezalandirilabilecegi tartismasizdir. Ancak tlzel Kisiler
bakimindan bunu sdylemek mumkun degildir. Tarkiye'de tuzel kisilerin gergek Kisiler gibi
ceza sorumlulugu bulunmamaktadir. TCK md. 20'ye gore tuzel kisilere ceza yaptirimi
uygulanmasi mumkin degildir ve ancak sug dolayisiyla TCK'da ongorilen gavenlik
tedbiri niteligindeki yaptinmlarin uygulanmasi mimkandur. Gavenlik tedbirleri ise TCK
md. 60'da "faaliyet izni iptali" ve "misadere” olarak belirlenmistir. Dolayisiyla tuzel kisiler
bir kisi gibi cezai sorumluluk sahibi olmamakla birlikte ceza hukuku anlaminda yine de
sorumlu olabilmektedir. Ote yandan TCK md. 60(1)'e gore "Bir kamu kurumunun verdigi
izne dayali olarak faaliyette bulunan 6zel hukuk tiizel kigisinin organ veya temsilcilerinin
istirakiyle ve bu iznin verdigi yetkinin kotuye kullanilmasi suretiyle tuzel kisi yararina
islenen kasith suclardan mahkdmiyet halinde, iznin iptaline karar verilir." incelemeye
konu davada magdur 1.Knin hamama alinmamasi ile ortaya gikan ayrimci muamelenin
"tuzel kisi yararina" oldugunu soylemek mumkudn degildir. Dolayisiyla somut durumda
TCK md. 122 uyarinca verilen bir mahkimiyet karari nedeniyle hamamin faaliyet izninin
iptali hukuken mimkin degildir. Diger yandan, TCK md. 60(4)e gore tlzel kisiler
hakkinda guvenlik tedbiri ancak kanunun ayrica belirttigi hallerde uygulanabilecektir.
TCK md. 122'de bu yonde bir dizenleme olmadidi igin yine tlzel kisiye bir yaptirm
uygulanamayacaktir.
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lll. SONUG

Bu raporda istanbul 42. Asliye Ceza Mahkemesinde gérilen E. 2014/230, K. 2015/19 sayili
dava incelemeye konu edilmistir. S6z konusu dava, 2612.2013 tarihinde bir kadin arkadas!
ile birlikte istanbul ili Beyoglu ilcesi sinirlari igerisinde bulunan Galatasaray Hamamina
hamamin isletme maduri tarafindan cinsel yonelimi ve/veya cinsiyet kimligi nedeniyle
iceri alinmayan ve bu sekilde ayrimci bir muameleye maruz birakilan 1.K'nin yaptigi
sikayet Uzerine acilmis ve sanigin TCK md. 122'den mahkumiyeti ile sonuglanmistir.
Yukarida da belirtildigi gibi TCK md. 122 uygulamada oldukca nadir gindeme gelen bir
dava oldugu icin s6z konusu dava ayrimcilik yasagl baglaminda hem mevcut mevzuat
hem de uygulama bakimindan 06nemli bir o6rnektir. Ayrimci  muamelenin
gerceklestirildigi ve buna iliskin gortlen davada mahkeme tarafindan verilen kararin
tarihi gorece eski olsa da TCK md. 122 yurdrlikte oldugu icin halen guncelligini bir
Olcude korumaktadir.

L.K.nin maruz kaldiii muamelenin makul ve nesnel bir nedene dayanmayan, diger bir
deyisle mesru bir amag izlemeyen ve bagvurulan yontem ile gergeklestirilmek istenen
amag arasinda makul bir orantililik iliskisinin bulunmadigi bir farkl muamele niteliginde
oldugu kuskusuzdur. Magdur I.K. bir hamamdan hizmet almak isterken, farkli muamele
gérmis ve igeri alinmamig, bu farkli muamelenin magdurun cinsel yonelim ve/veya
cinsiyet kimligine dayali gerceklestiriimis ve bu farkli muamelenin ginimuzde hukuken
mesru kabul edilebilecek mesru bir amaci bulunmamaktadir. Ancak bu tespite ragmen
Tarkiye'deki mevcut mevzuatin s6z konusu muameleyi ayrimcilik olarak kabul edip
etmedigi ve bu fiilin TCK md. 122 bakimindan cezalandirilabilir olup olmadiginin ayrica
Uzerinde durulmasi gerekmektedir.

Somut olayda i.K'nin maruz kaldi§i muamelenin hukuken ayrimcilik olarak kabul
edilebilmesi icin 1.Knin maruz kaldigi farkli muamelenin dayandi§i cinsel ydnelim
ve/veya cinsiyet kimliginin ayrimeilik yasaginin kisi bakimindan kapsami icerisinde yer
alip yer almadigi yanitlanmalidir. Oncelikle bu temeller Anayasa md. 10'da acikca
belirtiimemekle birlikte Anayasa Mahkemesi'nin verdigi kararlarla madde metninde yer
alan "herkes" ve "benzeri sebepler” ifadesi ile birlikte madde kapsaminda géralmastar.
Ancak kanunlar duzeyinde, TCK md. 122'de dahil olmak Uzere cinsel yonelim ve cinsiyet
kimligi temelinde ayrimciligi yasaklayan herhangi bir hukim bulunmamaktadir. Buna
ragmen Anayasa md. 10°un dogrudan uygulanabilir bir anayasa hikmu olmasi nedeniyle
bu konuya dair herhangi bir yasal dizenlemenin bulunmamas! durumunda dahi cinsel
yonelim ve cinsiyet kimligi temelinde ayrimcilik hukuken yasaklanmis durumdadir.

Fakat bu durum hukuka aykiri oldugu kabul edilen ayrimci muamelelerin ceza hukuku
alaninda yaptirima tabi tutulmasina tek basina izin vermemektedir. Ceza hukukunda
gecerli olan ve Anayasa md. 38 ile de korunan suc ve cezalarin kanuniligi ilkesi cinsel
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yonelim ve cinsiyet kimligi temelinde ayrimcilik agikca suc olarak duzenlenmedigi
takdirde cezai yaptirm uygulanmasini olanaksiz kilmaktadir. Nitekim yukarida da
belirtildigi Uzere somut olayda uygulanan TCK md. 122 cinsel yonelim veya cinsiyet
kimligi temelinde ayrimciligi yasaklamamaktadir. Bu sebeple mevcut durumda
uygulama alani bulmasi mimkin degildir. 1K'ya yonelik ayrimcr muameleyi
cezalandiran mahkeme kararinda ayrimci  muamelenin  cinsiyet temelinde
gerceklestirildigi kabul edilmistir ki boyle bir tespitin somut durumda hatali bir tespit
oldugu gorulmektedir. Bu durum TCK md. 122'ye “cinsel yonelim” ve “cinsiyet kimligi"
ifadelerinin eklenmesi gerekliligini ortaya koymaktadir. Ayrica madde metninde sug
tarihinden sonra yurarluge giren degisiklikle beraber ayrimei muamelenin ancak "nefret
nedeniyle’ gerceklestirildiginde bu suc olusabilecektir. incelemeye konu karara
bakildiginda sanik agisindan bu tar bir 6nyarginin mevcut oldugu soylenebilirse de karar
metninde bu hususun tartisiimadigi gortlmektedir. Bu hususlar s6z konusu kararin
verildigi tarinte karari veren mahkeme tarafindan muamelenin cinsel yonelim ve/veya
cinsiyet kimligi baglaminda degerlendiriimesi durumunda bir mahkdmiyet karari
verilmesini hukuken olanaksiz hale getirmektedir.

incelemeye konu olayda ayrimei muamele bir gercek kisi tarafindan gergeklestirilmistir.
GUnumuzde kamuya bir hizmet arz eden 6zel bir sirketin veya gercek kisinin sundugu
hizmeti kisiler arasinda ayrim yaparak sunmasi ginimuzde ayrimcilik yasaginin ihlali
kabul edilmektedir. Anayasa md. 10°da koruma altina alinan ayrimcilik yasagi Anayasa
md. 11 ile birlikte degerlendirildiginde sadece yasama, yuratme ve yargl organlari igin
degil gercek Kisiler ve 0zel hukuk tlzel Kisileri agisindan da gecerli oldugu ortaya
clkmaktadir. Buna ek olarak TCK md. 122'de duzenlenen sug da sadece kamu gorevlileri
tarafindan degil diger gercek Kisiler tarafindan da islenebilen bir sugtur. Dolayisiyla
sanik A.K. mudafi tarafindan dava dosyasina sunulan gazete haberine gére hamamin
isletmecisi C.C. tarafindan kullanilan "musteri segmek bizim en dogal hakkimiz.
Kurumsal kimligimizden 6dun vermeyecegiz." ifadesine hukuken bir gerceklik tanimak
mimkin degildir. Somut olayda magdur I.Knin hamama alinmamast ile ortaya cikan
ayrimel muameleyi gerceklestiren isletme mudurd ve hamamin sahibinin ayrimci
muameleden ceza hukuku bagdlaminda sorumluluguna gidilmesi hukuka uygun
gb6zukmektedir.

Ayrimeiligin konu bakimindan kapsami badlaminda yapilacak bir degerlendirmede
Anayasa md. 10un bu konuda bir sinir ongormedigi gortlmektedir. Anayasa
Mahkemesinin bu maddeyi bu konuda yalnizca bireysel basvuruya konu olabilen
haklarla sinirli olarak uygulamasina hukuken gegerlilik tanimak mumkun degildir. Ancak
bu tdr bir sinirl yaklasimin sadece bireysel basvuru bakimindan gecerli oldugu, diger
mahkemeler bakimindan ayrimcilik yasaginin her alanda uygulanmasi anayasal bir
gerekliliktir. Ote yandan, TCK md. 122(1)(b)'de dizenlenmis sug olusturan hareketlerden
birisi “bir kisinin kamuya arz edilmis belli bir hizmetten yararlanmasinin engellenmesi”

sugudur. Somut durumda L.K.nin kamuya arz edilmis bir hizmetten yararlanmas|
35



engellenerek belirtilen maddede yer alan fiil gergeklestirilmis olmaktadir. Bu nedenle
mevcut durumda TCK md. 122'nin uygulama alani bulmasi hukuka uygun gézikmektedir.
Her ne kadar kararda sanik A.K. bakimindan md. 122(1)(a) uygulandigi belirtilse de 2014
degisikligi oncesinde "bir kisinin kamuya arz edilmis belli bir hizmetten yararlanmasinin
engellenmesi” sugu md. 122(1)(a)da yer almaktaydi ve bu durum sanik lehine olan
engellenmesi” sugu md. 122(1)(a)da yer almaktaydi ve bu durum sanik lehine olan
maddenin eski halinin uygulandigini gostermektedir. Ancak yukarida kisi bakimindan
kapsamla ilgili olarak belirtildigi gibi maddenin yurarlikteki hali sugun unsurlari
bakimindan sanigin lehine olan dizenleme niteligindedir ve madde halihazirda ne yazik
ki bu tdr bir ayrimci muamelenin cezalandiriimasini engellemektedir.

Somut olayda tipik bir dogrudan ayrimcilik séz kanusudur. Bunun yaninda I.K.nin hem
cinsel yonelim hem de cinsiyet kimligi temelinde ayrimciliga ugradigi dikkate alindiginda
coklu temelde ayrimciligin bir tard olan "katma ayrimeilik” olgusunun ortaya ¢iktigi
sOylenebilir. Bunun yaninda hamamin isletmecisi olan C.C. tarafindan translarin
hamama alinmamasi yonunde calisanlara bir talimat verildigi gértlmektedir ve bu
nedenle somut olayda ayrimcilik talimatinin mevcudiyetinden soz edilebilir. Ancak
incelemeye konu yargilama yalnizca C.C.nin calisani olan AK. hakkinda yaratdimustar
ve C.C. bakimindan TCK'nin ilgili hakimleri uygulanmamustir.

Ayrimeilik yasagdi ile ilgili uluslararasi dlzenlemelere gore ayrimcilik yasaginin ihlali
halinde 6ngorulecek yaptinmlar etkili, caydirici ve orantili olmalidir. TCK md. 122'ye ilikin
resmi verilere bakildiginda soz konusu maddeden 2005-2019 yillar arasinda agilan 172
davada yalnizca 13 (bunlardan 7 tanesi 2018 yilinda verilmistir) mahk(miyet karari
verildigi (toplam dava sayisinin yalnizca %/5ini olusturmaktadir) gértimektedir. Bu
durum maddenin etkili bir yaptinm olmadigini géstermektedir. Ayrica madde metninde
‘cinsiyet kimligi" ve "cinsel yonelim" gibi ifadelerin yer almamasi ayrimcilia en fazla
ugrayan gruplardan ikisi agisindan ceza hukuku yaptirimlarinin - uygulanmasini
engellemektedir. Ote yandan, md. 122de 6ngdriilen yaptirimin bir yildan Gg yila kadar
hapis cezas! olarak ongorulmesi cogunlukla somut olayda oldugu gibi adli para cezasi
veya mahkdmiyet karari yerine hukmuin aciklanmasinin geri birakilmasi karari
veriimesine ya da mahkimiyet karari verildiginde de cezanin ertelenmesine yol
agcmaktadir. Belirtilen nedenlerle mevcut yaptirimin hem teorik olarak hem de
uygulamada etkisiz oldugu aciktir. Buna ek olarak bu tUr durumlarda gindeme
gelebilecek olan tuzel kisilere yonelik "faaliyet izni iptali" ve "musadere” seklindeki
guvenlik tedbirlerinin TCK md. 122 baglaminda uygulanmasi hukuken mamkun degildir.
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|. SUMMARY OF THE CASE

1K, who has been subjected to discriminatory treatment, had previously had a sex
reassignment process and the gender marking on her identity card was changed as
female. On 2612.2013, she went to Galatasaray Public Bath (Hamam) in Beyoglu district
of Istanbul with her friend H.M.M.B. AK,, the operating manager of the bath, told I.K. that
"she absolutely was not allowed to enter and should go to their own baths." Although I.K.
showed her pink identity card [previously in Turkey, men had blue and women had pink
ID cards - translator] that was current at that time, she was not allowed into the bath.

Upon this incident, E.K,, attorney of 1., filed a complaint to the Chief Public Prosecutor’s
Office in Istanbul requesting for an investigation pursuant to Article 122 of Turkish
Criminal Code (TCC) (hate and discrimination crime). Upon this, the Chief Public
Prosecutor’s Office in Istanbul initiated an investigation with the number 2014/8576. AK,,
in his statement taken by the police within the scope of the investigation, stated that a
person, whom he didn't know, came on 2612.2013 and made a reservation. [According to
AK's allegations ] although the reservation was made for only one, another person
came with 1.K. and he [A.K] stated that they did not have vacancies, upon which, LK. and
H.M.M.B. insulted him. Finally, he stated that he did not accept these persons as
customers in the bathhouse not because of their appearances, but because the
workplace was at full capacity.

In the statement taken by the police on 24.02.2014 as a complainant, . stated that she
went to Galatasaray Bath on 2612.2013 and asked the prices. [According to her
allegations,] she made a reservation telling that she would come with a friend. They
went to the bath on the same day, but they were not allowed in being told that the bath
was allocated for [foreign] tourists. AK, the director of the enterprise, gave
instructions to ensure that they would not be allowed in. That person told them to go to
their own bath. Thus, I.K. filed a complaint about the owner of the bath.

The Chief Public Prosecutor’s Office in Istanbul completed the investigation no.
2014/8576 and decided that there was no need for a prosecution with its decision no.
2014/30358, dated 28.04.2014. Attorney of 1.K, Atty. EX. filed an objection with the Assize
Court against this decision on 10.06.2014. Bakirkdy 4th Assize Court accepted the
objection and abolished the decision of non-prosecution with its decision no. 2014/670
(miscellaneous number) on 02.072014. Upon this decision, the Chief Public Prosecutor’s
Office in Istanbul initiated a new investigation and with an indictment issued within the
scope of this investigation on 16.072014 with the number 2014/10818, demanded that A.K.
be punished for gender discrimination according to Article 122 (1) (a) and Article 53 (1)
(2] of the Turkish Criminal Code.



Istanbul 42nd Criminal Court of First Instance, in the first hearing of the case file with
docket no. 2014/230 on 1311.2014, heard the victim [.K. and the defendant AK. The
defendant AK, in his statement said, ‘I work in the Galatasaray bath. | am in charge
there. I am handling customer welcoming. At the time of the event, the workplace was
very busy due to the Easter holidays. We were accepting only customers having
reservation. The complainant came together with a foreign national woman. We told
her that we had only one vacancy. We told her that we could put up her guest
meanwhile. We told them that we could not accept them because we had no vacancies.
They left. We learned later that they filed a complaint against us. Then they came back
and broke the windows of the bath. They tried to break in. It is not the case that we did
not allow them in the bath because of the gender of the complainant. We could not
accept them because the workplace was very busy." The statement s/he has given in
the preparatory phase was read by the court judge and the defendant was asked about
the partial disagreement between her/his statements at the hearing and at the police
station. On this point, AK. said, “The testimony | gave in the preparatory phase is
accurate too. The complainant came in the morning and made a reservation for one
person. Later on, she came and there was another person accompanying her. | told her
that we had only one vacancy. And the events unfolded as | have just described. The
person who has made the reservation was not the one who was a foreign national.
There was a misunderstanding apparently. | do not accept the statements of the
complainant. She showed me her ID. It is not the case that we did not allow her into the
bath because of her sex change.”

The complainant 1.K, who was heard at the first hearing of the case, said “On the day of
the incident, in the morning, | went to Galatasaray bath with my friend H.M.M.B. and told
them that we would come in the afternoon. | asked if they had vacancies and they told
us that we could come. In the afternoon, we went to the bath together with H.M.M.B. But
they said, “There is no vacancy, we cannot take you." Then | talked with the defendant.
He said to me, 'We don't accept dudes [transsexuals] like you, go to your own bath, we
can only allow your friend in." It is not the case that | went there in the morning and
made a reservation for one person. | had a sex reassignment surgery 20 years ago. |
became a woman and obtained a ‘pink ID." | have completed my transition period and |
am the president of the Istanbul LGBTT solidarity association. We focus on violations of
rights and hate speech. | filed a complaint against him because he acted in a
discriminatory manner.”

Attorney of the defendant A.K, Atty. K.G,, in her/his defense petition (no date) rejected
the allegations which initiated the trial and stated that the complainant and her friend
were not taken into the bath because there was only one vacancy. Atty. K.G., in the
defense s/he had presented to the trial, said, "The complainant and her partner
(according to the statements of the complainant) [sentence uncompleted - tr.] after
the statement of the client, who said that she was her partner, it is not possible to allow
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these people into the bath. Because of our moral point of view, our traditions and
workplace principles, we cannot allow two partners into the bath.””In a newspaper
article presented in the attachment to the defense petition, it is seen that the CC,
business manager of the bath, has said, "We made this decision because we had some
problems like this before. There were unwelcome offers made to our staff and
customers. We made radical decisions to prevent these. It's not that we are gender
discriminatory. | am a person who chats and dine out with them. But | have to think
about the future of the business. Cagaloglu, Cemberlitas, and Stleymaniye baths, which
also have a corporate brand, do not accept trans people either. Aga Bath used to accept
them, but because of financial and moral difficulties they no longer do this. Nightclubs
either don't accept customers sometimes. Choosing the customer is our most natural
right. We will not compromise our corporate brand.”

In the second hearing held on 29.01.2015, HM.M.B. and M.S. were heard as witnesses.
H.M.M.B, in her statement, said “i.K. is my friend. We decided to go to the public bath.
We went there and learned about the prices and the opening hours. Later, when we
went there to enter the bath, the lady at the door told us that the bath was closed. We
objected. Meanwhile, other people were coming to the bath. They could easily go in. We
went to the defendant AK, who is the director of the place. We asked why they did not
allow us in the bath. The defendant told us, "You cannat enter here, | gave this order. i.K.
objected, ' have a pink ID. Why don't you let me in? However, the defendant shouted to
us and said that he would not let I.K. in. And he told me, ‘only you can go in’. He said to
K., 'you go to your own bath [for transexuals], you cannot enter here'." Defense witness
M.S. stated, “l am responsible for the chambers in the Galatasaray Bath. I inform Mr. AK.
of the vacancies in the chambers. He accepts customers accordingly. We were very
busy on the day of the incident. We were receiving people who had made appointments.
We had only one vacancy in the women’s chamber, which can accommodate 7 persons.
Our colleagues informed the complainant that there was no free place in. | work in the
men’'s chamber. However, they inform me of the vacancies at women’s chamber on
telephone. And I inform Mr. A.K. accordingly. | was there when the complainant came for
the second time to talk to the defendant. | have not heard the defendant to say
something like 'You are a dude, that's why | don't allow you in’. Mr. AK. told that there
was free place for only one person and that he could take the lady with her. The
complainant said that this person was her lover and they wanted to take a bath
together."

Istanbul 42nd Court of First Instance took the witness statements at the second
hearing dated 29.01.2015 and sentenced the defendant AK. to a punitive fine of 3,000 TL
pursuant to 122 (1) (a) of TCC, then deferred the announcement of the verdict, “on the

?\lerbatim quotation from the petition including misspellings and bold types.
S Harriyet (newspaper), “Hamam, transa haram’ [(Hammam is forbidden to transexuals) 12.01.2014,
https://www.hurriyet.com.tr/dunya/hamam-trance-haram-25549485 (access: 06.02.2021).

7



grounds that the amount of the fine allowed to delete the record in the criminal record
of the defendant thereby allowing to considered him as having no criminal record, he
displayed positive attitudes and behaviors during the hearing, the court held the
opinion that he will not commit a crime again, and the required conditions [for this
deferral] were fulfilled." The reasoned decision show that the decree had been formed
referring to Article 2 of the Universal Declaration of Human Rights and Article 14 of the
European Convention on Human Rights (ECHR): “Considering the situation as a whole,
since it is concluded that the defendant committed the alleged crime of discrimination
by making gender discrimination against the complainant, who had changed sex and
received a female identity card years ago, it is decided to sentence the defendant
because of the alleged crime, but since the legal conditions in favor of the defendant
were fulfilled, it is decided to defer the announcement of the verdict as per Article 231/5
of Criminal Procedures Law."

The attorney of the defendant A.K. appealed the decision to defer the announcement of
the verdict by the 42nd Criminal Court of First Instance in Istanbul, docket no. 2014/230,
decree no 2015/19 with a petition stating, ‘It is all about not to accept one of the two
customers who came when the bathhouse was full. The defendant, who is a worker in
the bath, does not have the authority to act arbitrarily and, furthermore, does not have
enough intellectual background to commit discrimination [against the complainant.] On
the other hand, after the client had stated that she was her partner, it is not possible to
allow these people into the bath. In terms of our moral point of view, our traditions and
waorkplace principles, it is impossible to allow two partners into the bath. This situation
cannot be seen as discrimination." The appeal was rejected by the 42nd Criminal Court
of First Instance in Istanbul with an additional decision made on 16.02.2015. Examining
the objection, the 14th Assize Court in Istanbul rejected the appeal with its decision
dated 18.02.2015, miscellaneous number 2015/95 the verdict about the defendant AK.
was finalized.

“Verbatim guotation from the petition including misspellings and bold types.



[Il. ASSESSMENT

A. The Concept of Discrimination

Since the criminal case discussed in this review is about a discriminatory treatment,
this assessment begins with a definition of the concept of discrimination. Within the
framework of the definition to be made, it will be evaluated whether the different
treatment faced by the victim K. constitutes a discrimination. The concept of
discrimination, etymologically, means differentiating between objects, making a
differentiation or distinction between objects based on their distinctive features. The
contemporary legal use of the concept, however, has a negative content and refers to
unfair treatment of a person or persons belonging to a particular group vis-a-vis other
people.® The concept today refers to not only an act of separation, but also of
establishment of a hierarchy and of treating some people within this hierarchy more
negatively/ It is possible to define the discrimination as, due to commission or omission,
not to treat equally the persons, who are considered to be in equal positions in a legal
system in terms of a right or obligation without a valid reason, or to treat equally the
persons, who are considered to be unequal in a legal system in terms of a right or
obligation, without a valid reason.

There are normative and jurisprudential definitions of discrimination that have
emerged in various international conventions. According to the most up-to-date
definition, discrimination is “any distinction, exclusion or restriction on the basis of
disability which has the purpose or effect of impairing or nullifying the recognition,
enjoyment or exercise, on an equal basis with others, of all human rights and
fundamental freedoms in the political, economic, social, cultural, civil or any other
field." # The most widely adopted definition arising from jurisprudences was introduced
by the European Court of Human Rights (ECtHR). According to this, discrimination will
arise if the difference in a treatment is not based on a reasonable and objective reason,
does not pursue a legitimate purpose, or if there is not a reasonable relationship of
proportionality between the applied method and the intended purpose.®

We can say that, legislation in Turkey has quite limited definitions of the concept of
discrimination. The only definition akin to the foregoing is included in the Law on

5 Daniéle Lochak, “The Notion of Discrimination and Its Place in the Conventional International Law and in the Case
Law’, Proceedings of the 7th International Colloguy on the European Convention on Human Rights, Council of Europe,
NP Engel, Strasbourg, 1994, p. 133.

¢ A Dictionary of Law Oxford University Press, Reading, 1997, p. 145.

7 Lochak, p. 133.

& Convention on the Rights of Persons with Disabhilities, art. 2.

$ ECtHR, Rasmussen v. Denmark, Appl. No. 8777/79, 28111984, para. 38.



on Disabled People.” Law on Disabled People, Art. 3 defines discrimination on the ground
of disability. Discrimination based on disability is defined as "any and all kinds of
discrimination, exclusion, or restriction based on disability against the full and equal
use or enjoyment of human rights and fundamental freedoms in political, economic,
social, cultural, civil, or any other field." The Law on The Human Rights and Equality
Institution of Turkey (TIHEK), the most comprehensive legislation regarding
discrimination, has not provided a definition of discrimination; instead, defined the
different forms of discrimination separately." Thus, although it is a positive
development that different forms of discrimination had been defined in Turkey's laws
for the first time, it is a striking and important deficiency that the law does not include
a basic definition in terms of discrimination.

The Constitutional Court of the Republic of Turkey (AYM) in its decisions on individual
applications, has also defined the prohibition of discrimination in a similar way by
referring to the ECtHR decisions. According to the Constitutional Court, “[d]iscrimination
occurs when different treatment of persons in the same situation is not based on a
legitimate aim and when a relationship of reasonable proportionality has not been
established between the path followed and the objective to attain."? The Court notes
that an allegation of discrimination can be taken into account when the applicant can
display “with reasonable evidence that there was a difference between how the other
persons were treated in a similar situation and how s/he was treated and that this
difference was based on a discriminatory ground such as race, color, gender, religion,
language, sexual orientation, etc."™

An assessment of the treatment in the criminal case in question in the light of these
definitions, will surely show that the treatment had a discriminatory nature. As will be
covered in more detail below, it is seen that the victim I.K. was in the same situation as
other people who wanted to get service from a public bath, yet she was treated
differently, this different treatment was conduced based on the sexual orientation
and/or gender identity of the victim, and this different treatment did not have a
legitimate purpose.

B. Scope of the Prohibition of Discrimination in terms of Individuals
1. In terms of the Person Protected Against Discrimination

One of the issues raised about the prohibition of discrimination is the question that
which groups are protected by this ban. The prohibition of discrimination reveals who
should be equal according to which criteria. Therefore, it will be discussed below,

0| aw on Disabled People (5378), Official Gazette date: 07.07.2005, no: 25868.

" Law on The Human Rights and Equality Institution of Turkey (No. 6701), Official Gazette date: 20.04.2016, no: 29690.
2 AYM, Ayla (Senses) Decision, Appl. No. 2013/7063, 0511.2015, para 44.

s Constitutional Court, Sadika Seker Decision, Appl. No. 2013/1948, 23.01.2014, para 59; Kamil Cakir Decision, Appl. No.
2013/997,1510.2014, para 45. 10



respectively, the grounds on which discrimination is prohibited, in other words, which
groups are protected against discrimination and which persons can be held
responsible for different [discriminatory] treatment.

Considering the normative regulations, it is seen that discrimination is mostly
prohibited in terms of some traditional grounds of discrimination. The prohibition of
discrimination was established on the grounds of religion and belief as a result of
sectarian conflicts in Europe and over time it included many other grounds.*Therefore,
new grounds of discrimination may be introduced when value judgments change. This
reveals that the concept of non-discrimination is a dynamic concept like other human
rights. As almost there was no legally recognized grounds of discrimination a century
ago, perhaps some grounds of discrimination may disappear and be replaced by others
in the future.®

Current legal regulations on the prohibition of discrimination are divided into two --
open-ended and limited models -- in terms of their structures.” While the regulations
on the principle of equality do not specify any grounds, certain grounds are explicitly
included in the regulations on the prohibition of discrimination. For example, the 14th
Amendment to the US Constitution, 1st Article. This article regulates the principle of
equal protection before law and stipulates that the states will provide equal protection
to everyone under their jurisdiction.” The limited approach to the prohibition of
discrimination, on the other hand, makes a limited list of certain discrimination grounds
which cannot be extended. The open-ended approach also may list certain grounds of
discrimination in terms of scope, but the list is left open-ended and it is possible to
expand the list with case law. The vast majority of general human rights conventions
has adopted this approach.® At this point, the initiative of the judicial bodies comes to
the fore. Judicial bodies are positively bound with the aforementioned grounds of
discrimination. Here, judicial bodies cannot make a narrowing interpretation but they
can only take an initiative to expand the list.

Despite this positive situation, a problem arises: “discrimination hierarchy." Case law can
narrow down the legitimacy field of different treatment on the grounds of

% For historical information on grounds of discrimination see EW Vierdag, The Concept of Discrimination in
International Law Martinus Nijhoff, The Hague, 1973, p. 84 and others.

' Karl Josef Partsch, "Fundamental Principles of Human Rights: Self-Determination, Equality and Non-Discrimination’,
The International Dimensions of Human Rights, Karel Vasak (ed.), Vol. 1, UNESCO, Greenwood Press, Connecticut, 1982,
p.73.

% Anne, F. Bayefsky, “The Principle of Equality or Non-Discrimination in International Law’, Human Rights Law Journal,
Vol. 11, No. 1-2,1990, p. 5.

7"No State shall make or enforce any law which ... deny to any person within its jurisdiction the equal protection of
the laws."; For the US Constitution, see, http://www.usconstitution.net/const.html (access: 06.02.2021)

*® See, International Covenant on Civil and Political Rights, art. 2, International Covenant on Economic, Social and
Cultural Rights, art. 2, European Convention on Human Rights, art. 14, European Social Charter (Revised), art. E.
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discrimination specified in legal regulations, but it may broaden the legitimacy field of
different treatment on the grounds of discrimination recognized through case law. In
this respect, the adoption of legal norms and open-ended regulations alone is not
sufficient, it is also necessary to emphasize that all grounds of discrimination are
equally important. When the grounds of discrimination are left open-ended, in the
check to be made on whether an actual different treatment constitutes discrimination,
the issue of whether the ground in question falls within the scope of the relevant
article, in other words, whether it is within this scope in terms of the individual is staying
out of the assessment.”®

Such a clear recognition of the grounds means acknowledging that discrimination on
specified grounds actually exists. For this reason, their being clearly stated in the
legislation, especially in international conventions, conveys a clear message that
discrimination is not considered legally legitimate on the stated grounds. In a
regulation on the prohibition of discrimination, listing the grounds of discrimination as
comprehensively as possible will make a sense when the stated grounds of
discrimination have become a part of the prohibition of discrimination legally through
the written legal norms. The fact that the grounds of discrimination are left
open-ended in the current legal regulations regarding the prohibition of discrimination
renders it unnecessary to make changes in the regulations. Judicial bodies may follow
the current developments and include the grounds of discrimination not specified in
the relevant regulations within the scope of the prohibition of discrimination.

Considering the international legislation, ECHR Art. 14 adopted an “open-ended"
approach?®and the prohibitions and obligations of the state parties are not limited to
those listed.? Considering the court decisions, although it is not explicitly listed in article
14, particular grounds of discrimination such as age? disability fatherhood, marital
status,” union membership,® and sexual orientation” were evaluated to be within the
scope of the article. Whether or not different treatment on a ground is among the
grounds conventionally prohibited under international human rights law, it is possible to
potentially examine it under Article 14.2

' Bayefsky, p. b.
%0 Bayefsky, p. 5.
Z'ECHR, James and Others v. The United Kingdom, Appl. No.8793/79, 21.02.1986, para 74.
Z ECtHR, Schwizgebel v. Switzerland, Appl. No. 25762/07,10.06.2010.
% ECtHR, Pretty v. The United Kingdom, Appl. No.2346/02, 29.04.2002.
% ECtHR, Weller v. Hungary, Appl. No44399/05, 31.03.2009.
% ECtHR, Petrov v. Bulgaria, Appl. N015197/02, 22.05.2008.
% ECtHR, Danilenkov and Others v. Russia, Appl. No.67336/01, 30.07.2008.
7 ECtHR, Salgueiro da Silva Mouta v. Portugal, Appl. N0.36290/96, 21121999; Frette v. France, Appl. No.36515/97,
26.02.2002; SL v. Austria, Appl. No45330/99, Judgment 09.01.2003; Karner v. Austria, Appl. No40016/98, 24.07.2003; EB v.
France, Appl. No43546/02, 22.01.2008.
% Qlivier De Schutter, The Prohibition of Discrimination under European Human Rights Law, Relevance for EU Racial
and Employment Equality Directives, European Commission, Luxembourg, 2005, p. 13.
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Turkey, in Article 10 of its Constitution, adopted a broad approach in terms of the scope
of the principle of equality and prohibition of discrimination with regard to individuals in
terms of both the person protected against discrimination and the person who
perpetrated the discriminatory treatment. This situation is the result of the provision in
the text of the article "Everyone is equal before the law without distinction as to
language, race, color, sex, political opinion, philosophical belief, religion and sect, or any
such grounds.” The expressions “everyone” and "any such grounds” in the text of the
article indicate that an open-ended approach is adopted in terms of the person
protected against discrimination.

Although discrimination on the ground of sexual orientation is not explicitly prohibited
in international conventions or current legal regulations, considering the decisions
made by the Constitutional Court on the individual applications, it is striking that the
Court included the grounds of discrimination not listed in 10, especially with the
expression "sexual orientation.”” However, the Court, in these decisions, did not make
any point about the expression of “any such grounds” in the Article 10 of the Constitution
or about whether sexual orientation can be considered within this scope. The indirect
expressions in the decisions accept that discrimination on the ground of sexual
orientation is under the protection of Article 10 of the Constitution.*® The court clearly
demonstrated that it adopts an open-ended approach with its statement "Article 10 of
the Constitution has not imposed any restrictions on the person ... who will benefit from
the principle of equality.*'However, it should be noted that the Constitutional Court did
not have any rulings on sexual orientation discrimination until 15.02.2021.

As regards the legal arrangements, the regulations in Turkey included different grounds
related to the prohibition of discrimination and it is seen that there are different
approaches regarding whether the listed grounds are [to be interpreted as]
open-ended or limited. Some regulations take the limited approach, while others adopt
an open-ended approach. In addition, the grounds of discrimination specified in the
legislation may differ and it is seen that there is no standard in this regard. What is
common in all legal arrangements, however, is that they do not refer to sexual
orientation discrimination.

TIHEK (Human Rights Institution of Turkey) Law, which came into force in 2016 and
became the most important legal regulation in prohibition of discrimination, prohibits
discrimination in its Article 3 on the grounds of “gender, race, color, language, religion,

# E.g.. Constitutional Court, Sadika Seker Decision, Application No. 2013/1948, 23.01.2014; Ahmet Sanci Decision, Appl.
No. 2012/29, 05.11.2014.

% Constitutional Court, Sadika Seker Decision, Appl. No. 2013/1948, 23.01.2014, para 60; Mehmet Cetinkaya and Maide
Cetinkaya Decision, Appl. No. 2013/1280, 28.05.2014, para 46.

$ Constitutional Court, Gulbu Ozgiiler Decision, Appl. No. 2013/7979, 1111. 2015, para 42.



belief, sect, philosophical and political opinion, ethnic origin, wealth, birth, marital
status, health status, disability, and age." Unlike international standards, the law has
adopted a limited approach in terms of the grounds of discrimination. This is against
Article 14 of the Constitution and even it is possible to say that [this situation] itself is
discriminatory. Even if the grounds of discrimination listed in the Law are relatively
large and clearly more than those listed in Article 10 of the Constitution and even if
discrimination on the ground of “ethnic origin” is clearly prohibited perhaps for the first
time in Turkey, it is incompatible with the mainstream approach that not to make an
open-ended regulation. One of the aims of the law is harmonization with European
Union (EU) law®2and it is true that EU law has adopted a limited approach. However, at
this point, a situation contrary to the EU law has emerged. The ground of "sexual
orientation” or the expression of “gender identity”, which is one of the grounds on which
discrimination is prohibited in the EU law, has been deliberately excluded from the
scope.® This omission, however, is not consistent with the aim of harmonization with
the EU law. The current arrangement contradicts its purpose in all respects.

And in terms of article 122 of TCC, which is discussed in this paper, there used to be an
open-ended approach in terms of the scope of the prohibition of discrimination for
persons,*however, with the last amendment made in the article in 2014, it is seen that
there is a return to the limited approach.® The first arrangement in the Council of
Ministers Draft submitted to the Parliament before its adoption in 2004 was almost
adopted verbatim by the Parliamentary Sub-Committee of Justice, even the phrase
"sexual orientation” was added to the text of the article with some other changes in the
text.*8 On the other hand, the Justice Committee made changes in the text adopted by
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the Justice Sub-Committee and removed the expressions “sexual orientation’, "trade

union”, "being from an ethnic group’, “customs and traditions', and “origin” from the text
of the article.

Firstly, the article used the expression “discriminating among the persons on the basis
of language, race, color, gender, disability, political opinion, philosophical belief, religion,
sect and on any such grounds ..." in the text and criminalized particular actions. At that
time, some authors emphasized that the grounds of discrimination in the article were

% Draft Law on Human Rights Institution of Turkey (1/596) and Reports of the Parliamentary Committee on Equality
of Opportunity for Women and Men and the Human Rights Inquiry Committee, p. B,
https://www.tbmm.gov.tr/sirasayi/donem?26/yil01/ss149.pdf

% See, ECRI  Report on Turkey (Fifth  Monitoring  Period),  10/04/2016, para 14,
https://rm.coe.int/fifth-report-on-turkey/16808b5¢81 (access: 06.02.2021)

% Mehmet Emin Artuk; Ahmet Gokcen; Ahmet Caner YenidUnya, Turk Ceza Kanunu Serhi, Special Provisions, Articles
76-131, Volume 3, Turhan Kitabevi, Ankara, 2009, p. 3037.

% The last amendment to the article was made with article 15 of the Law No. 6529 on the Amendment of Various Laws
for the Development of Fundamental Rights and Freedoms. See the Official Gazette date: 13.03.2014, no. 28940.

% Turkish Parliament Justice Committee, Records of the meeting on TCC, Articles 106-169.
http://www.yayin.adalet.gov.tr/tck/106-169.maddeler.pdf (access: 10.04.2007).

1%



not restrictive but exemplary and although they were not included in the text of the
article, grounds such as wealth, national, or social origin could also be covered by this
article.*” With the first change in the text of the article, the concept of "handicap”
[6zUrlultk] was added to the text and this concept was later changed to “disability’
[engellilik] ® After the last amendments made in the article in 2014, discrimination is
prohibited only in terms of the groups listed as follows: “language, race, nationality,
color, gender, disability, political opinion, philosophical belief, religion, or sect”. As a
matter of fact, also according to the Court of Cassation, "The legislator has clearly
identified ten protected groups here and criminalized optional and dependent actions
towards these ten protected groups. In accordance with the Principle of Legality in
Crime and Punishment, if a group other than these ten protection groups is
discriminated, even with the motive of hate (.) the crime of discrimination will not
occur.”® Therefore, Art. 122 of TCC, does not bring about protection against the
discriminatory acts on grounds such as gender identity or sexual orientation.®

Art. 122 of TCC, as it is now, creates a hierarchy among discriminated persons and
excludes discriminatory act towards particular groups from its scope. The protection
brought with the article, however, should be enjoyed by all the other groups. By adding
other grounds of discrimination, article 122, would be able to provide protection, albeit
at a very limited level, for almost every group and the deficiencies caused by the
current version of the article could be overcome to some extent.

Considering the case discussed in this review report, it is seen that the date of the
crime is 2612.2013. As of the date of the crime, according to article 122 of TCC,
“discriminating among the persons on the basis of language, race, color, gender,
disability, political opinion, philosophical belief, religion, sect and on any such grounds’
is prohibited. This regulation does not include sexual orientation and/or gender identity.
Therefore, the article in the concrete case can only be applied if the expression “any
such grounds” is expanded to include sexual orientation and/or gender identity. It is
possible to criticize such an interpretation for that it is incompatible with the principle
of legality in the criminal law and therefore it does not seem realistic to expect that
judicial bodies will make an interpretation in this way.

On the other hand, date of the decision for the case in question is 29.01.2015 and on that
date, according to Article 122 of TCC the crime of discrimination can only be committed

¥ 0sman Yasar; Hasan Tahsin Gokcan; Mustafa Artug, Yorumlu-Uygulamali Tirk Ceza Kanunu, Volume 11l Articles 86-16,
Adalet Yay, Ankara, 2010, p. 3863. For the view that it may also include sexual orientation, see Necati Meran, Kisilere
Karsi Suglar, Seckin Yay, Ankara, 2005, p. 422.

% See, Law on Amending Certain Laws and Decree Laws for the Purpose of Changing the Expressions Referring to
Persons with Disabilities (No. 6462), Official Gazette No. 28636, date: 03.05.2013.

% Supreme Court, 18th Criminal Chamber, Docket No. 2015/26353, Decision No. 2016/6373, 30.03.2016.

“  See, ECRI  Report on Turkey (Fifth  Monitoring  Period),  04/10/201%6, para 4
https://rm.coe.int/fifth-report-on-turkey/168080b5¢c81 (access: 06.02.2021) 5



‘with the hate on the grounds of differences of language, race, nationality, color,
gender, disability, political opinion, philosophical belief, religion, or sect.” This version of
the article does not contain expressions “sexual orientation” or “gender identity" either.
Since the expression “on any such grounds” is no longer included in the current state of
the article, it does not seem possible to include this expression within the scope of the
article by means of interpretation. It is seen that, while making its decision, the court
ignored this issue, maintained the erroneous qualification made by the indictment, and
regarded the discriminatory treatment faced by the victim I.K. as a treatment based on
‘sex". However, in the concrete case, the victim was not allowed in the bath not because
she was a woman, but both because she had already completed the gender transition
process and because she was, as understood from some documents in the case file, a
lesbian. As a matter of fact, the defendant A.K. told the victim I.K. "We can only accept
your friend" and, considering that i.K's friend H.M.B.B. is a woman, this shows that
discriminatory treatment was not conducted on the grounds of gender.

Besides, according to Article 122 of TCC in its version in 2014, this crime can only occur
when discriminatory treatment is committed “out of hate." When we look at the
decision, it can be said that there is such a prejudice in terms of the defendant, but it
is seen that this issue was not discussed in the text of the decision. Although the
previous arrangement seems to be in favor of the defendant since the penalty was
increased in the new version of the article, the new version is apparently in favor of the
defendant too since it decriminalizes discriminatory treatment on the grounds of
sexual orientation and gender identity (this is of course valid if the argument that 'the
expression “on any such grounds” in the previous version of the article implied the
grounds in question’is hold to be correct.) This point also renders the decision unlawful
to a certain extent.

At the time of the decision in question, it is not legally possible to convict the defendant
if the court evaluates the treatment to be in the context of sexual orientation and/or
gender identity. In addition, even if it is assumed that such a legal obstacle has been
overcome, it is possible to foresee that a possible conviction will be reversed in the
legal remedy since the decision has not discussed the point that the perpetrator had
committed the act out of his "hate" against these groups. As a matter of fact, since the
court has decided the deferment of the announcement of the verdict in the concrete
case, the decision became final without being subject to appeal or cassation review. If
that would happen, it seems highly probable that an acquittal decision would have been
made because of the legal reasons explained above as well as the prejudice prevalent
in the judiciary regarding discrimination on the grounds of sexual orientation and
gender identity. As a matter of fact, the only decision of the Court of Cassation on this
subject that is accessible through open sources is the decision of the 18th Criminal
Chamber dated 30.03.2016 stating “this is a crime that can only be committed

intentionally. However, general intent [dolus generali] is not enough. In addition, the
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perpetrator needs to have committed at least one of the optional and dependent acts
specified in the article out of motive of hate. (..) The amendment made have added the
moral element of perpetrating the discriminatory acts with the motive of hate" and
these statements support this view.* Although the decision is considered positive in
terms of sanctioning discriminatory treatment, it does not appear to be lawful
considered from the perspectives above and this clearly reveals the need for a
comprehensive change in the text of the article.

2. In terms of the Person Conducted the Discriminatory Treatment

The acceptance of a concept in the form of prohibition of discrimination brings about
one of the most important questions, namely “the discrimination conducted by whom is
prohibited?" States do not only have the obligation to avoid human rights violations, but
also the obligation to protect individuals from violations by others. Human rights, which
was discussed mostly in terms of states and individuals in the past, now puts horizontal
relations on its agenda as social relations diversified and developed. Discrimination is
now accepted as a phenomenon that can happen not only as a result of the state’s acts
but also between individuals. The approach that the prohibition of discrimination also
applies to relations between natural persons and private law legal entitites is a
relatively new approach. For example, a decision made by the Canadian Supreme Court
in 1940 had considered a person’s not accepting black peaple to her/his bar as her/his
personal preference in terms of business and emphasized that laws could not address
this situation.”

Turkey's Constitution, in its article 10, did not provide any difference in terms of the
person perpetrating discriminatory treatment be it public authorities, natural persons,
or private law legal entities. This means that the scope of the protection provided in the
Constitution is broad in terms of the person that has conducted the discriminatory
treatment. Constitution, in its Art. 11, provides the principle of supremacy and binding
force of the Constitution stating “The provisions of the Constitution are fundamental
legal rules binding upon legislative, executive and judicial organs, and administrative
authorities and other institutions and individuals." Therefore, it is clear that the principle
of equality regulated under the “General Principles" section of the Constitution also
applies to the listed organs, institutions and individuals.

According to the Constitutional Court, "Article 10 of the Constitution does not make a
limitation in terms of the person who will benefit from the principle of equality and of
the scope of the principle. It is clear that the principle of equality regulated in the
‘general principles’ section of the Constitution with the provision of Article 11 of the

“ The Court of Cassation, 18th Criminal Chamber, Docket No. 2015/26353, Decision No. 2016/6373, 30.03.2016.
“ Canadian Supreme Court, Christie v. York Corporation, [1940] SCR 139, Decision date: 09121939.



Constitution ... also applies to the aforementioned organs, institutions and individuals."
This approach shows that the prohibition of discrimination is cross-cutting the
relationships between individuals, and the Constitutional Court also adopts this
approach. This means that the principle of equality in private law relations cannot be
restricted by rights such as the freedom of contract or the right to property.

It can be said that a wide approach has been adopted in terms of those who conduct
discriminatory treatment not only in Constitution but also in laws. First of all, Turkish law
did not make a distinction between natural persons and private law legal entities in
terms of the performers of the discriminatory treatment. TIHEK (Human Rights
Institution of Turkey) Law, which is the basic regulation in this field, with its Article 3,
leaves no place for doubt using the statement “Real and private law legal entities who
are responsible in terms of the prohibition of discrimination” and “oblige” these persons
"to take the necessary measures to identify and eliminate discrimination and to ensure
equality in terms of the issues within their jurisdiction.”

Therefore, today, when a private company or a real person providing a service to the
public makes a discrimination among people providing its services, it is considered to
be a violation of the prohibition of discrimination. As to legal arrangements, another
important piece of law is TCC Art. 122. Regarding the scope in terms of the person
responsible for discriminatory treatment, according to TCC Art. 122, anyone can be the
perpetrator of the discrimination crime. The perpetrator of the crime can be a public
official or another person.* Thus, a sanction is stipulated in conjunction with the fact
that the prohibition of discrimination explained above is also valid in private law
relations. Therefore, there is no limit in terms of the perpetrator of discrimination in the
field of criminal law, and anyone who commits discriminatory treatment can be held
responsible according to the relevant article.

According to the newspaper report presented to the case file by C.C, the defendant
AK’s defense counsel, the operator of the bath used the words “Choosing the customer
is our most natural right. We will not compromise on our corporate identity." And this
reflects an approach that is quite outdated and cannot be considered legally valid
today. In the presentincident, it is undisputed that the manager of the business and the
owner of the bath, who conducted the discriminatory treatment that occurred when
the victim K. was not admitted to the bathhouse, are legally responsible for
discriminatory treatment.

% Constitutional Court, Tugba Arslan Decision, Appl. No. 2014/256, 25.06.2014, para 110, 111. See also, Gillbu Ozgtiler
Decision, Appl. No. 2013/7979, 1111. 2015, para 42.

* Yasar; Gokcan; Artug, p. 4058.

“ Harriyet (newspaper), ‘Hamam, transa haram’ [(Hammam is forbidden to transexuals) 12.01.2014,
https://www.hurriyet.com.tr/dunya/hamam-trance-haram-25549485 (access: 06.02.2021).



C. Scope of the Prohibition of Discrimination in terms of its Subject

The scope of discrimination in terms of subject gives the answer to the question of
which different treatment would constitute a discrimination. Here too there are two
different approaches as is the case in the issue of scope for persons: an open-ended
approach that does not limit the subject, and a limited approach that brings a
protection specific to certain subjects. While some international conventions adopt an
open-ended approach prohibiting discrimination on certain grounds of discrimination
but on almost any subject (e.g. ICERD, IAOKS and CRPD), others provide a broad list of
grounds for discrimination, as well as a broad scope in terms of the subject (e.g. ICCPR,
CRC and ECHR / Protocol No. 12). Another approach adopted in international
conventions in terms of non-discrimination is the limited approach. If a limited
approach is adopted in terms of the subject, the prohibition of discrimination is secured
only in terms of the rights and freedoms specified in the relevant regulations. Of
course, the best of the two approaches is to adopt a wide [definition of] discrimination
in terms of both person and subject.

For Turkey, the agreement most referred to in terms of prohibition of discrimination is
ECHR. The case law of the ECtHR states that Convention’s art. 14 is complementary to
the other substantive provisions of the Convention and the Protocols, art. 14 does not
have an independent existence, and it would have a consequence in connection with
the exercise of the rights and freedoms protected by substantive provisions. The Court,
in relation to Art. 14, stated that the violation of the substantive provisions was not a
necessary condition and that, even if the article had an autonomous sense within this
framework, the article would not be applicable unless the events in the application fall
within the scope of one or more substantive provisions. This approach of the Court
indicates that art. 14 cannot be used independently and must be in some way related to
the other rights and freedoms stipulated in the Convention.” In addition, although a
procedure or action may be in accordance with the rights and freedoms in the
Convention on its own, when read in conjunction with art. 14, it may violate a right in the
Convention on the grounds that it is discriminatory.*

Although the recent decisions of the ECtHR emphasized that rights not included in the
ECHR cannot benefit from the protection provided by the prohibition of discrimination,
it can be said that the Court lent an autonomous sense to art. 14 to a certain extent.*

% ECtHR, Abdulaziz, Cabales and Balkandali v. The United Kingdom, Appl. N0.9214/80, Judgment 25.051985, para 71.
“7P.Van Dijk; GJH Van Hoof; ArjenVan Rijn; Leo Zwaak, (ed.), Theory and Practice of the European Convention on Human
Rights, Intersentia, Antwerpen, Oxford, 2008, p. 1029.

“8ECtHR, Case 'Relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium', Application
Nos. 1474/62; 1677/62; 1691/62; 1769/63; 1994/63; 2126/64, 23.071968, para. 9.

“Frédéric Edel, The Prohibition of Discrimination under the European Convention on Human Rights, Council of Europe
Publishing, Strasbourg, 2010, p. 21.
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A series of decisions given by the ECtHR over time adopted a more flexible approach in
this regard, clearly taking into account the specific circumstances of the decisions in
question, and for example, considered the right to social security within the scope of
the right to property®®and the right to work within the scope of the right to respect for
private and family life.”" Therefore, although art. 14 of ECHR is providing a limited nominal
protection in terms of the subject, it can be said that the jurisdiction, over time,
expanded the scope in terms of the subject.

Since the Constitution’s Art. 10, does not impose a limit in terms of the subject, the
prohibition of discrimination may come to the fore in the context of all rights and
freedoms stipulated by the Constitution. The Constitutional Court acknowledges that
art. 10 does not impose any limitation on the persons to be protected under the
prohibition of discrimination and on the scope of protection in terms of the subject®
However, according to the Court “(...) in order to examine the grounds of an individual
application, the right that is allegedly intervened by the public authority should be
enshrined in the Constitution as well as falling within the scope of European Convention
on Human Rights and the Additional Protocols, to which Turkey is a party.™ The
Constitutional Court stated the following opinions in its first individual application
decision regarding the prohibition of discrimination: “The applicant's claims that the
prohibition of discrimination, as stipulated by Article 10 of the Constitution and Article 14
of the convention, was violated cannot possibly be evaluated in isolation and,
considering the statements in mentioned articles, they should be considered in
connection with other fundamental rights and freedoms within the scope of the
Constitution and the Convention (...) [T]he prohibition of discrimination... does not have
an independent protection function, but is one of the complementary rights that
guarantee the exercise, protection and remedies for fundamental rights and
freedoms... " According to the Court, it is not possible to invoke the prohibition of
discrimination without associating it with any other right® Unfortunately, as of
15.02.2021, the court still maintains this approach.

Art. 10 of the Constitution, however, implies that there is no limitation arising from the
text of the Constitution related to the scope of discrimination in terms of subject.
Therefore, it can be stated that a broad and open-ended approach has been adopted by
the Constitution. However, especially in the individual application procedure, the

% ECtHR, Gaygusuz v. Austria, Appl. No17371/90, 16.091996; Stec and Others v. The United Kingdom, Appl. N0.33985/96,
12.04.2006, Luczak v. Poland, Appl. No.77782/01, 2711.2007.

5% ECHR, Sidabras and Dziautas v. Lithuania, Appl. N0.55480/00, 59330/00, 27.072004; Rainys and Gasparavicius V.
Lithuania, Appl. No.70665/01; 74345/01, 07.04.2005; Bigaeva v. Greece, Appl. N0.26713/05, 28.05.2009.

% Constitutional Court, Giilbu Ozguler Decision, Appl. No. 2013/7979, 1111. 2015, para 42.

% Constitutional Court, Kamil Cakir Decision, Appl. No. 2013/997, 1510.2014, para 40.

% Constitutional Court, Onurhan Solmaz Decision, Appl. No. 2012/1049, 26.03.2013, para 33-35.

% Constitutional Court, Huseyin Sezen Decision, Appl. No. 2013/1793, 18.09.2014, para 58.
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Constitutional Court's approach of equating the protection of the Article 10 with the
ECHR amounts to a lower level of protection against discrimination. Hence, in case of
an individual application to the Constitutional Court due to the discriminatory treatment
discussed in the paper, it is fairly possible that the application will be considered
inadmissible and the court will make a decision of rejection of venue in terms of
subject since the treatment given to the victim I.K. does not fall within the substantive
scope of a right that can be subject of an individual application.

At the level of laws, on the other hand, another important regulation in this respect is
article 5 of TIHEK (Human Rights Institution of Turkey) Law, which is quite lengthy. The
article titled "The scope of the prohibition of discrimination” prohibits discrimination in
almost every field and subject.® Also article 122 of TCC criminalized some acts. The
justification of article 122 that makes discrimination a crime in itself states the purpose
of the regulation as "to punish the deprivation of some people from the opportunities
provided by the law by making unlawful distinctions between people according to law
and order..." It has been stated that the legal interest protected by such a regulation is
to prevent “the violation of the freedom of work and property by abusing the
opportunities provided by the constitutional rights with primitive ideas incompatible
with the common cultural heritage of humanity."’

The crime of discrimination regulated in article 122 of TCC is an optional crime of
commission since it can take place as a result of more than one act. The perpetrator is
sought to act by taking into account the grounds stated in the text of the article.® The
first of the optional acts included in the offense of discrimination is preventing a person
from “sale, transfer or lease of movable or immovable property" offered to public
"because of [her/his] racial, lingual, religious, sexual, political, philosophical belief or
opinion, or for being supporters of different sects.” Acts exemplifying this situation

STIHEK Law, art. 5: "Public institutions and organizations providing services such as education and training, judiciary,
law enforcement, health, transportation, communication, social security, social services, social assistance, sports,
accommodation, culture, tourism, etc., professional organizations having the nature of a public institution, real
persons and private law legal entities cannot discriminate against the person benefiting from these services in
terms of the activities they carry out, or the persons who has applied for benefiting from these services or who
wants to obtain information about these services. This provision includes access to areas and buildings where public
services are provided. Public institutions and organizations, professional organizations having the nature of a public
institution, real persons, private law legal entities, and those authorized by them, while making public movable and
immaovable properties, cannot discriminate against the persons, who want to acquire or lease these properties and
those who want to obtain information about them, in any of the processes such as their leasing, deciding the
conditions for leasing contract, renewal or termination of leasing contract, sales, and transfer. Nobody can be
discriminated against in terms of being a member, being elected to organs, benefiting from membership
opportunities, terminating membership, and participating in and benefiting from the activities of associations,
foundations, trade unions, political parties, and professional organizations, save for the exceptions specified in their
relevant legislation or statutes.”
¥ Cetin Arslan; Bahattin Azizagaoglu, Commentary on the New Turkish Penal Code, Asil Pub., Ankara, 2004, p. 557.
% For detailed information on movements, see Ozbek, p. 826 et al; Artuk; Gokcen; Loquat, p. 3029 et al,; A. Caner
Yenidinya, “The Offense of Discrimination in the Turkish Penal Code No. 5237", Journal of Labor and Society, Economy
and Law, Birlesik-Metal is Union Pub., Volume 4, Issue: 11, Istanbul, 2008, p. 107 et al.
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could be not allowing a person having one of the characteristics specified in the article
to participate in a tender or public auction. The second optional act in the offense of
discrimination is preventing a person from "benefiting from a service" offered to the
public. An example of this situation could be an enterprise belonging to the public, to a
real person, or to a private law legal entity, which prevents the use of a public service
on the specified grounds or allows only persons having certain characteristics to make
use of the service provided. The third act in the regulation on the crime of
discrimination is preventing “employment” of a person. For example, in this vein,
employing only men or only women for a job that anyone can do regardless of gender
will constitute a crime. The last optional act included in the article in terms of the
offense of discrimination is to prevent “a person to perform an ordinary economic
activity." Considering all these acts, it is seen that the applicable area of the article is
limited and this points to the need to make amendments in the article not only in terms
of persons but also in terms of subject.

Considering the trial discussed here, the limited scope of article 122 of TCC does not
appear to cause any negative consequences. There is no doubt that not to allow the
victim [.K. into the bathhouse falls within the scope of Article 122 (1) (b) of TCC:
preventing a person from "benefiting from a service" offered to the public. However, the
court decision shows that, the court sentenced [the perpetrator] for Article 122 (1) (a]
(preventing sale, transfer, or lease of movable or immovable property). In this case, the
Court is seen to have applied the unchanged version of article 122 before the
amendment in 2014. In addition, it is seen that the sentence passed on the defendant is
determined according to the previous version of the article. Since the old regulation
was in favor of the defendant, this situation seems to be lawful. However, as stated
above, the current version of the article is in favor of the defendant in terms of the
elements of the crime and this prevents the punishment of the defendant.

D. Current Forms of the Prohibition of Discrimination
1. Direct Discrimination

In terms of classification, discrimination is primarily divided into two as direct
discrimination and indirect discrimination.* Direct discrimination can be briefly defined
as the unfairly and different treatment of a person or group based on one of the
grounds that discrimination is prohibited (language, race, etc.). At this point, there are
different treatments that cause one or some of the other persons in the same or
similar position a more adverse effect or the possibility of such a result. Direct
discrimination may occur in different ways. First of all, it may occur at the norm level,
and at this point; a group is not included in the scope of a legal regulation or that group
is clearly excluded from the scope of the relevant legal regulation/s. For instance,

% Ayrimeiligin ginimazde hukuken kabul edilmis birgok tarl bulunmaktadir. Ancak bu incelemede, incelemeye konu
ayrimcl muamele ile birlikte ortaya gikan tarleri Uzerinde durulmustur.
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stipulating different wages for men and women in a legislative regulation or collective
bargaining agreement will directly create discrimination. Secondly, while applying any
existing norms, which do not include any direct discrimination, a person is treated
differently because of the group s/he belongs to. For example, when a company, which
does not want to hire foreigners or women, sets conditions that are considerably
difficult for people belonging to these groups to meet, falls into the second category. In
the first category, the norm per se causes discrimination against a certain group, while
in the second category, the practice of a non-discriminatory norm leads to
discrimination both against a particular group and concretely towards a person
belonging to a certain group.

Even though the definitions of direct and indirect discrimination are not regulated in
the Constitution, Article 10 implicitly prohibits direct discrimination. Laws that include
the concept of direct discrimination in the legislation are as follows: the Labor Law, the
Law on the Disabled and the TIHEK Law. Art. 2 of TIHEK Law defines the direct
discrimination as "all kinds of different treatment that prevents or makes it difficult for
a natural or legal entity to enjoy equal legally recognized rights and freedoms
compared to those in a comparable situation.” In the present case, which this report
assesses, there is a different treatment of a person due to his sexual orientation
and/or gender identity, and based on this definition, it is seen that the act in question
constitutes direct discrimination.®

2. Multiple Discrimination

In the concrete case, it is seen that the victim i.K. is subjected to discrimination due to
both his sexual orientation and gender identity. This fact leads to another type of
discrimination namely multiple discrimination besides the direct discrimination.
Although the bases of discrimination are listed one by one in the existing international
or national regulations, the discriminatory treatments that arise can sometimes
contain more than one discrimination basis. In some cases, the bases of discrimination
may even be intertwined. For example, in the case of anti-Semitism, which can be
considered as a type of discrimination today, discrimination on the basis of race or
ethnic origin and discrimination on the basis of religion or belief can be intertwined. In
some cases, discriminatory treatment may have more negative consequences on
victims resulting from the combination of more than one discrimination basis. For
example, when a woman who is @ member of a group subjected to discriminatory
treatment due to her race or ethnic origin, faces discrimination on the basis of gender,
a second victimization may occur.

5 For this reason, no evaluation has been made within the framework of the concept of indirect discrimination.
5Vierdag, p. 129-130.
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First of all, multiple discrimination causes a person discrimination on more than one
basis. However, the cases in question take place at different times and discrimination
on a single basis occurs in each case. In this type, which is also called "Additive
discrimination™®, it is possible for a person to be subjected to discrimination in terms
of different characteristics within the framework of more than one characteristic that
constitutes his/her identity. The second type of multiple discrimination is called
‘compound discrimination." This is where a person subjected to multiple discrimination
in a given case. Unlike multiple discrimination, there is discrimination that takes place
on more than one basis at the same time, not at different times. The last type of
multiple discrimination is called "intersectional discrimination’. In this type, a person is
subjected to simultaneous discrimination on different grounds that are part of his/her
personal identity. However, the discrimination in question occurs at the same time, not
at different times as in the case of multiple discrimination, and occurs on a single
intertwined basis, not on two separate grounds as in the case of compound
discrimination. It is not possible to separate these bases here.

A definition of multiple discrimination on the multiple grounds has entered into the law
in Turkey in a recent period. Until recently, the only regulation on this issue was present
in Article 4 (h) of the Law on Disabled Persons. The paragraph in question states "It is
essential to prevent women and girls who are subject to multiple discrimination and to
ensure that they benefit from their rights and freedoms.” As can be seen, the term
"multiple” is preferred in this paragraph. The regulation brings up multiple
discrimination only on the grounds of disability and gender. This framework is
considerably insufficient since all other grounds of discrimination are out of scope. This
definition seems rather short and insufficient.

In the concrete situation, it is observed that the following expressions causes
discrimination on the ground of gender "We do not accept dudes like you, go to our own
bath." and the owner of the bath's words "We do not admit transsexuals to our bath for
customer satisfaction. We have had some problems with transsexuals before. Our
customers complained [about these people]. That's why we generally don't want to
admit transsexuals to the bath. We express this issue to them in a polite way."*and "We
made such a decision because we had similar problems in the past. There were
unwelcome offers made to our staff and customers. We made radical decisions to
prevent such incidents. It's not that we are gender discriminatory. | am a person who
chats and dine out with them. But | have to think about the future of the business.
Cagaloglu, Cemberlitas, and Suleymaniye baths, which also have a corporate brand, do
not accept trans people either. Aga Bath used to accept them, but because of financial

82Sarah Hannett, “Equality at the Intersections: The Legislative and Judicial Failure to Tackle Multiple Discrimination’,
Oxford Journal of Legal Studies, Vol. 23, No. 1, Oxford University Press, 2003, p. 68.
% Hirriyet, *Hamamda Kriz', 08.01.2014, https://www.hurriyet.com.tr/ekonomi/hamamda-kriz-25517449 (access:
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and moral difficulties it no longer does accept them. Nightclubs either don't accept
customers sometimes. Choosing the customer is our most natural right. We will not
compromise our corporate brand."* and the expressions in the two petition of the
defendant’s lawyer in the case file with no date causes discrimination on the ground of
sexual orientation "Since she says she has a lover after the client's statement, it is not
possible for the said people to be admitted to the bath. In terms of our moral point of
view, traditions and workplace principles, admitting two lovers to the bath is out of the
question.” In this case, it is observed that the victim i.K. is subjected to compound
discrimination, one of the types of multiple discrimination, which means that a person
is discriminated against more than one basis in a given case. As it will be emphasized
below, this situation requires a heavier sanction against the accused, while the
defendant is given the minimum penalty.

3. Discrimination Order

In the concrete case, the discrimination order-one of the current forms of the
prohibition of discrimination-becomes a relevant issue. The prohibition of a
discrimination order means the prohibition of the precursor of an action that could lead
to discrimination in the future. While the prohibition of discrimination is generally
related to the responsibility of those responsible for a discriminatory treatment, the
discrimination order concerns the responsibility of those who may be considered joint
perpetrators of the discriminatory treatment rather than directly perpetrators of
discriminatory treatment. In this respect, it brings up the responsibility of those who
can be accepted as “third parties” in a discriminatory treatment.®

The only and clear regulation on discrimination orders is available in the TIHEK Law.
Discrimination order is defined in Article 2 that states "the order of a person to
discriminate against those he has authorized to act in his capacity or on his behalf, or
to other persons by a public official". The existing definition is positive since it is applied
to everyone, whether they are public officials or not. However, there is a serious
deficiency in the provision since the prohibition of the discrimination order against the
persons "authorized to act in their capacity or on his behalf" between real persons and
private law legal entities and the fact that the discrimination instruction would not
constitute discrimination in the absence of such authorization.

Apart from this regulation in the TIHEK Law, in the context of discrimination order, there
are a number of different regulations in the field of criminal law. The first regulation is

% Harriyet, "Hamam transa haram’, 12.01.2014, https://www.hurriyet.com.tr/dunya/hamam-transa-haram-25549485
(access: 06.02.2021).
Tufyal Choudry, “Instructions to Discriminate and Victimisation”, Cases, Materials and Text on National, Supranational
and International Non-Discrimination Law, Dagmar Schiek; Lisa Waddington; Mark Bell (eds.), Hart Publishing,
Cornwall, 2007, s. 561.
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is about being a perpetrator that is a subject in Article 37. It is stated in the Law that a
person who uses another person as a tool in committing the crime shall also be held
responsible as the perpetrator. In this case, which is called an indirect perpetrator, the
indirect perpetrator is the person who performs the actions of the crime and the
person who dominates his behavior and stands behind the scene. The indirect
perpetrator shall be responsible as if he committed the crime himself

Another regulation is about solicitation that is regulated in article 38 of the TCC, it
prescribes that the person who solicits for committing a crime shall be punished with
the punishment of committing the crime. In the first of these two regulations, the
person directed to crime by the perpetrator does not act with his free will and is in the
position of a tool. In the case of solicitation, the person directs and orders another
person who acts with his free will to commit a crime. The solicitation becomes an issue
if the perpetrator would not have committed the crime if there had been no instruction
in this respect. In cases where the solicited person already intends to commit a crime,
the actions that support and reinforces the intention of this person are not solicitation
but falls into the category of encouragement of a person to commit a crime as
regulated by Article 39.5 Therefore, it is possible that the person who uses or solicits
another person to commit the crime of discrimination, which is regulated in the TCC,
can be held responsible for that crime.

In a newspaper article presented in the attachment of the defense petition, with no
date, filed by the lawyer of AK to the court, CC, the owner of the bath says "We made
such a decision because we had similar problems in the past. There were unwelcome
offers made to our staff and customers. We made radical decisions to prevent such
incidents. It's not that we are gender discriminatory. | am a person who chats and dine
out with them. But | have to think about the future of the business. Cagaloglu,
Cemberlitas, and Suleymaniye baths, which also have a corporate brand, do not accept
trans people either. Aga Bath used to accept them, but because of financial and moral
difficulties it no longer does accept them. Nightclubs either don't accept customers
sometimes. Choosing the customer is our most natural right. We will not compromise
our corporate brand.®In the concrete incident which the report assesses, it is seen in
the statement published in the newspaper that the owner of the bath instructed the
defendant not to admit transsexuals into the bath. However, the newspaper presented
by the defendant's lawyer was not taken into consideration by the court and a court
case against the bath owner was not opened under Article 37 of the TCC. In fact, in the

% Hirriyet, "Hamam transa haram’, 12.01.2014, https://www.hurriyet.com.tr/dunya/hamam-transa-haram-25549485
(erisim:06.02.2021).
o Hirriyet, "Hamam transa haram’, 12.01.2014, https://www.hurriyet.com.tr/dunya/hamam-transa-haram-25549485
(erisim:06.02.2021).
% Hirriyet, "Hamam transa haram’, 12.01.2014, https://www.hurriyet.com.tr/dunya/hamam-transa-haram-25549485
(erisim:06.02.2021).
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concrete case, not one yet two persons should have been tried as defendants in the
case. Moreover, the following statement from the newspaper: “Cagaloglu, Cemberlitas,
Stleymaniye baths, which also have corporate brand do not accept trans people. Aga
Bath used to accept them, but because of financial and moral difficulties it no longer
does accept them. Nightclubs either don't accept customers sometimes” demonstrates
that there is a discrimination order not only in the Galatasaray Bath but also in other
historical baths. In this respect, for any trans-individual who is admitted to these baths,
itis possible to expand criminal liability within the scope of Article 122 and in connection
with this provision also within the scope of Article 37 of the TCC.

E. Sanctions to be Applied in the Prohibition of Discrimination

As in the case of all other human rights violations, in case of violation of the prohibition
of discrimination it is obligatory to compensate the victims, and various sanctions must
be prescribed for those responsible for different treatment. In international regulations
on the prohibition of discrimination, it is stated that the sanctions to be prescribed in
case of violation of the prohibition of discrimination must be effective, deterrent and
proportionate. It is not possible for international regulations on the subject to have a
direct effect on domestic law. At this point, international standards should be taken into
account in the regulations that shall be brought up regarding sanctions in the domestic
law. The sanction must be assessed separately in each concrete case.

Whether punishment or compensation is the most effective and appropriate sanction
in terms of non-discrimination can undoubtedly be discussed in each concrete case.
Sanctions in the field of criminal law or punitive compensation exclude the victim from
the process. Moreover, it can be said that these sanctions are not really effective in
some cases. As regards sanctions, an approach that gives place to different types of
sanctions at the same time without focusing on only one type of sanction and paves the
way for determining sanctions specific to the characteristics of the concrete event
seems more positive.

In addition to that, discrimination is a concept that is thought in conjunction with some
singular events and is often associated with bad faith. However, discrimination is not a
result of bad faith only. Furthermore, discrimination does not occur as a result of a
single event; and it usually occurs in social life and in historical and social contexts.
People who are victims of discriminatory treatment experience this victimization not
once but more than once in their lives. Thus, it is necessary to admit that the result of
discrimination will differ according to the characteristics of the group or person in
question, and therefore the response to the discriminatory treatment will also differ.
The response of the legal system must be proportional to the existing disadvantage,
particularly in terms of people who are subjected to discrimination based on sexual
orientation and/or gender identity.
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In the context of the prohibition of discrimination in Turkish law; dissolution of political
parties in the Constitution; penalties, punitive fines or other sanctions binding freedom
in the field of criminal law; in the field of obligations law, the invalidity of the contract
and the material and/or non-pecuniary damages arising from the contractual
relationship or tort; in labor law, administrative sanctions consisting of the invalidity of
the employment contract or collective labor agreement, termination of the
employment contract, reinstatement, material and moral compensation and finally,
material and moral compensation and disciplinary penalties or punitive fines in the field
of administrative law are brought up to agenda.

Article 12 of the TCC, which this assessment report focuses on, has entered into force
in 2005, and was substantially amended through Article 15 of Law No 6529 that was
adopted in 20148 With this amendment, the title of the article has become "hate and
discrimination”, the reasons for which discrimination is prohibited have been arranged
as "language, race, nationality, color, gender, disability, political opinion, philosophical
belief, religion or sect difference’, the expression "for similar reasons” the crime has
been made into a crime that can only be committed by direct intent and motivation of
hate,°the optional actions that came to the fore in the crime were rewritten, and finally,
the judicial fine was abolished and the punishment of the crime was increased.”
Although the title of the article was changed from "discrimination” to "hate and
discrimination”, an impression was created that two different types of crime were
regulated separately within the article, as a result, a new crime emerged as
"discrimination with the motive of hate.”2With the last amendment to the article, it is
sought that the crime of discrimination is committed "due to hatred resulting from
being different’.

Certainly, it is within the discretion of the legislator to establish a criminal law norms
related to discrimination. Article 122 of the Law amount to significant deficiencies since
the fact that only certain acts are considered as crimes, that the crime can only be
committed against persons belonging to certain groups, that many other situations
that may be encountered in social life are excluded from the scope and that the crime
can only be committed with hatred towards a group.

Moreover, even though the burden of proof in the civil and administrative proceedings
might become relevant when there is an issue of discrimination is brought up at the
agenda, within the scope of Article 122 of the TCC, it is not possible to fully adopt this

5 See, Law on Amendments to Various Laws for the Improvement of Fundamental Rights and Freedoms (No. 6529),
Official Gazette No. 28940, dated 13.03.2014.
" Court of Cassation, the 18th Chamber, E. 2015/26353, K. 2016/6373, 30.03.2016.
7 See, Draft Law Amending Various Laws to Improve Fundamental Rights and Freedoms, p. 10,
https://www2.tbmm.gov.tr/d24/1/1-0869.pdf (access: 06.02.2021)
2Court of Cassation, the 18th Chamber, E. 2015/26353, K. 2016/6373, 30.03.2016.
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different proof regime in the field of criminal law. It is unthinkable that there is a shift
in the burden of proof in the criminal law and the defendant to prove that he has not
commit the crime. The rights of the accused and the presumption of innocence
constitute a justifiable obstacle to such an approach. In cases where the discrimination
crime cannot be proved, it is not possible to be punished. In fact, the issue that led to
the conviction in the case subject to this assessment report was mostly the statements
and defenses of the defendant, the defendant's lawyer and the person who runs the
bath.

Although a crime in the form of discrimination has been regulated by Article 122 for the
first time, it is very difficult to bring the current version of the article to the agenda due
to the reasons stated above; it is far from providing the expected benefits. Indeed, as
can be seen below, Article 122's practice to date justifies such an interpretation.
Abolishing the article and removing discrimination from being a subject of criminal law
is the first possible step at this point. It was observed that establishing such a crime
regarding the prohibition of discrimination is not applicable in terms of combating
discrimination.

Number of Crimes and Suspects Concluded by Assize Courts under Article 122 of the

TCC during a Year
Number of Other
Year Conviction Acquittal
Cases Filed Decisions™

2005 8 0 7 1
2006 7 0 4 3
2007 12 1 11 0
2008 2 0 2 0
2009 10 1 4 5
2010 14 0 10 4
2011 12 0 9 3
2012 16 1 13 2
2013 17 1 11 5
2014 8 0 6 2
2015 15 0 13 2
2016 10 2 7 1
2017 8 0 6 2
2018 15 7 7 1
2019 18 0 16 2
Total 172 13 126 33

% See, General Directorate of Criminal  Statistics, Justice Statistics  Publication  Archive,
https://adlisicil.adalet.gov.tr/Home/SayfaDetay/adalet-istatistikleri-yayin-arsivi (access: 06.02.2021)
0ther decisions include: lack of jurisdiction, lack of competence, combining with other cases, dropping of the case,
etc. and provisions that are not listed above yet present in Article 223 of the CCP.
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The second possibility is that the article will continue to be in effect with some changes.
The figures demonstrate that Article 122 of TCC is far from being effective against
discrimination. Nevertheless, it can be said that the inclusion of this type of crime in the
criminal law is important as it is a message to the public that discrimination is not
considered legitimate from the legal perspective. On the other hand, expressions such
as "language, race, nationality, color, gender, disability, political opinion, philosophical
belief, religion or sect” as well as some other grounds such as "gender identity" and
"sexual orientation” need to be added to the article. Even if such a regulation has been
made in the field of criminal law, it is necessary to make comprehensive arrangements
in terms of private law and administrative law apart from the criminal law in terms of
fighting against discrimination.

In addition to all these points, it is not possible to compensate the damage of the victim
within the scope of criminal law. In this field, sanctions can be imposed on the accused
only. A remedy related to the criminal law may occur indirectly with the mediation
institution. Turkey mediation institution law is regulated in articles 253, 254 and 255 in
the Code of Criminal Procedure (CCP).”®According to Art. 253 (17) of the CCP. If the public
prosecutor establishes that the mediation has been achieved with the free will of the
parties, and the subject of the contract is in conformity with law, then he shall put his
seal and signature under the report. It is possible that this mediation can be decided in
the form a compensation. In such a case, an opportunity occur indirectly, although not
directly, within the context of criminal law. However, it is not possible to apply to the
mediation institute for every crime. According to Article 253 of the CCP, it is possible to
settle the investigation and prosecution of the crimes related to the complaint and a
series of crimes included in the TCC, regardless of whether they are subject to
complaint or not. Given the fact that, the crime of discrimination is not a crime subject
to complaint under Article 122, it is not possible to reach a mediation. In this respect, the
victim LK. has no other option than to file a claim for damages in the civil courts for the
material and/or moral damage caused by the crime. In practice, there is no concrete
example of such a case.

The crime regulated in Article 122 falls under the jurisdiction of the criminal courts of
first instance.”” While the punishment of the crime was from six months to one year
imprisonment or judicial fine in the original version of the article, it was amended in
2014, became an imprisonment from one year to three years.”” Under Article 49 (2) of
TCC, sentences of imprisonment of one year or less, are considered short-term
imprisonment. As regards the punishment of the person who is sentenced to

’5The Code of Criminal Procedure (No. 5271), Official Gazette dated 1712.2004 and No. 25673.
% Law on the Establishment, Duties and Powers of Judicial Courts of First Instance and Regional Courts of Justice (No.
5235) Article 11, Official Gazette dated 0710.2004 and No. 25606.
7 Law on Amendments in Various Laws in Order to Improve Fundamental Rights and Freedoms (6529), Art. 15. Official
Gazette dated 13.03.2014 and No. 28940.
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imprisonment for one year or less under Article 122 of the TCC, the court may take the
personality of the criminal, his social and economic status, the repentance he
expresses during the trial process and the characteristics of the crime in the
commitment of the crime into account and may impose it in other forms of sanctions
under Article 50 of the TCC. Undoubtedly, this issue at the court’s discretion. The first
option, prescribed by Article 50, is the punitive fine.”® According to Article 61 (9) of the
TCC, the prescribed punitive fine cannot be less than 365 days and not more than 1095
days.” According to Article 52 (2) of the TCC, punitive fines amount can be determined
between a minimum of 20 and a maximum of 100 TL per day. The TCC stipulates that the
punitive fine should be paid to the state treasury and the amount paid by the defendant
is not transferred to the victim under any circumstances. Hence, the imposed punitive
fine means a sanction for the perpetrator of discriminatory treatment yet it does not
mean any compensation for the victim of the treatment.

Under Article 50 of TCC, other alternative sanctions are defined as follows “the complete
elimination of the damage suffered by the victim or the public by returning, making it
before the crime or compensating”; “At least two years to attend an educational
institution with the possibility of accommodation, in order to enable the acquisition of

non

a profession or art”; "Prohibition from going to certain places or doing certain activities
for a period of half to one times the sentence”; “In case of committing a crime by
abusing the rights and powers provided or by acting contrary to the obligation of
attention and care required: the withdrawal of the relevant license and license
documents, prohibition from doing a certain profession and art for a period of half to
one fold of the sentence”; "working in a job that is beneficial to the public for a period
of half to one times the sentence and on the condition that it is voluntary”. The sanction
prescribed in the article, such as "the complete remedy of the damage suffered by the
victim... by returning it, making it before the crime, or compensating it" stands out as
the only option appropriate to provide compensation for the victims of discrimination.
While punitive fines and other alternative sanctions focus solely on punishing the
perpetrator, the sanction in the form of redress means both sanctions and reparations.
Therefore, as regards to sanctions in convictions under Article 122 of the TCC, Article 50

(1) (b) seem the most appropriate ones.

Apart from alternative sanctions, it is also possible to postpone prison sentences under
Article 122 of TCC. Under Article 51 of the TCC, if the duration of the imprisonment

% Article 52/1 of the TCC: "Administrative fine is an amount payable to the State Treasury and is calculated by
multiplying the full number of days subject to penalty with the amount fixed for per day. The quantified days may not
be less than five and more than seven hundred thirty days unless otherwise is provided in the law."

78 Article 61/9 of the TCC: “For crimes for which administrative fine is an optional punishment, the minimum limit of
the day unit related to this penalty is less than the minimum limit of the imprisonment penalty in that definition of
crime; the upper limit cannot be higher than the upper limit of the prison sentence."
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sentence for a conviction under Article 122% and the defendant has not been sentenced
to more than three months’ imprisonment due to a deliberate crime, and if the court
has a conviction that he will not commit a crime again due to the repentance he
showed during the trial process after committing the crime, the sentence can be
postponed by the court. The possibility of postponement is available when a prison
sentence is declared, and it is not possible to postpone it if it is converted to a judicial
fine. Postponement by the court may be subject to the condition that the damage
suffered by the victim or the public is completely compensated by returning, restoring
the crime or compensating. In such a situation, when the prescribed condition is not
fulfilled, the court may decide that the convict must serve sentence in the execution
institution until the condition is fulfilled. Similarly, in cases where the convict
deliberately commits a crime during the probation period or insists on not complying
with the obligations imposed on him, despite the judge’s warning; it may be decided
that the suspended sentence will be served partially or completely in the execution
institution.

Within the scope of Article 51, in the event that a prison sentence is imposed for the
crime regulated in Article 122, if the court decides to postpone the sentence, it seems
the most appropriate step to keep the postponement subject to the condition that the
damage suffered by the victim is completely compensated by returning the damage
suffered by the victim, by making it pre-crime or compensating. With such a practice,
both sanctions will be imposed on the person and a way of compensation will be
opened for the victim of discriminatory treatment.

Finally, according to Article 231 (5) of CCP if the sentence at the end of the trial for the
charges to the accused is a prison sentence of two years or less or a punitive fine; the
court may decide to postpone the announcement of the verdict. It is very likely that a
sentence under Article 122 of TCC will fall into these limits. In this case, the defendant
must have no sentence under Article 231(6) and be convicted of an intentional crime
before, the court has reached the conclusion that he will not commit a crime again,
taking into account the personality characteristics of the accused and his attitude and
behavior during the trial, it must be removed completely by bringing or compensation.
In this case, the defendant is kept under probation for five years and the verdict is
announced if he deliberately commits a new crime or breaches the obligations
regarding the probation measure.

In the light of the above mentioned points, it is seen that in cases where the sentence
of the crime of discrimination is given by deviating from the minimum limit, it is possible
to defer of the announcement of the verdict, to turn this penalty into alternative

8The maximum limit of this period is three years for persons who were below the full age of eighteen or above the
age of sixty-five on the commission date of offense. See Article 51(1) of the TCC.
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sanctions or to postpone the penalty. In this way, it seems possible that depending on
the facts of the concrete case, instead of imprisonment or punitive fines different
sanctions may be brought up at agenda. It is positive to adopt such a flexible approach
for the peculiarities of the non-discrimination. However, it is not possible for the
punishment of the crime to be considered effective and deterrent® In cases where
alternative sanction or postponement of the punishment is preferred, it is not possible
for convicts to proceed with the execution of the punishment restricting freedom, and
unless a condition is prescribed to compensate the victim, the consequences of the
discriminatory treatment for the victim cannot be eliminated. Therefore, the judiciary
bodies focus on eliminating the damage of the victim instead of just punishing the
perpetrator, the exercising of Articles 50 (1) (b) or 51(2) of the TCC appears to be a more
appropriate solution. However, the debate on such an approach to sanctions can be
meaningful, providing that filing a criminal case and punishing the perpetrators are
sentenced under Article 122 of the TCC. As it is seen above, the article was applied in a
very limited number in the past and with the amendment made at the end of 2014, the
possibility of its application decreased much more.

In the light of the aforementioned points in the concrete case that is assessed by this
report, it is observed that the announcement of the verdict was postponed by
considering the defendant was sentenced from the minimum limit by ignoring the
aggravating effect of multiple discrimination, the penalty in question was converted to
a punitive fine, and the act of the defendant was denied during the trial, taking into
account his attitude and behavior at the hearing. In this case, considering the nature of
discriminatory treatment, it is not possible to say that the punishment that is
proportional treatment, effective and deterrent.

In the concrete case, sanctions may also be imposed on the legal entity of the bath
although the persons who perpetrate discriminatory treatment are real persons. It is
indisputable that reals persons could be punished by Article 122 of the TCC. However, it
is not possible to say that legal entity can be punished by the same article, too. There is
no criminal liability of legal entities in Turkey as real persons. According to Article 20 of
the TCC, it is not possible to impose penal sanctions on legal entities. Yet, it is possible
to impose sanctions in the form of security precautions, which are prescribed in the
TCC. Article 60 of the TCC defines security measures as "cancellation of operating
license” and "confiscation”. Therefore, legal entities do not have criminal liability like a
person yet these entities can still be responsible in terms of criminal law. On the other
hand, according to Article 60 (1) of the TCC, "In case of conviction of a crime through
participation of the organs or representatives of a legal entity subject to special law
and operating under the license granted by a public institution or misuse of
authorization conferred upon by this license, the court may decide cancellation of this

& Yenidnya, p. 115.
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license." In the present case, which is the topic of this report, it is not possible to say
that the discriminatory treatment namely not admitting the victim I.K. to the bath is
"useful for the legal entity." Thus, in the concrete case, it is not legally possible to cancel
the operating license of the bath resulting from a conviction of a crime under Article 122
of the TCC. On the other hand, according to Article 60 (4) of the TCC, security measures
for legal entities can be applied in cases specified by the law only. Given the fact that
there is no such regulation in Article 122, no sanction can be applied to the legal entity.

[1I. CONCLUSION

This report assesses the court case E. 2014/230 [Docket No.], K. 2015/19 [Decision No]
that was tried before the 42. the Criminal Court of First Instance in istanbul. The court
case in question was launched upon the complaint filed by i. K., who was not admitted
to the Galatasaray Bath, located within the borders of Beyoglu district of Istanbul
province, on 2612.2013 due to her sexual orientation and/or gender identity and was
subjected to discriminatory treatment in this way; and resulted in the conviction of the
defendant under Article 122 of the TCC. As stated above, since Article 122 of the TCC is
rarely brought up in practice, the case in question forms an important example in
terms of both current legislation and practice in the context of prohibition of
discrimination. Although bath the discriminatory treatment, which is the subject of the
court case, and the court's decision date is relatively old, article 122 of the TCC is in force
that is to say it is still up to date.

There is no doubt that the treatment, which I.K. was subjected to, is a different
treatment and is not based on a reasonable and objective reason; in other words, it
does not pursue a legitimate purpose and does not have a reasonable relationship of
proportionality between the applied method and the intended purpose. While the victim
K. tried to get service from the bath, she was treated differently and was not admitted
to there; this different treatment was carried out based on the sexual orientation
and/or gender identity of the victim, and this different treatment does not have a
legitimate purpose that can be accepted legally today. Having said that there is another
point to think about; whether the existing legislation in Turkey accepts the treatment in
question is accepted as discrimination as well as it is possible to punish a perpetrator
under Article 122 or not.

In the present case, in order to accept the treatment, which the I.K. was subjected to,
as legally discriminatory, the following question must be answered: whether the sexual
orientation and/or gender identity, for which K. was subjected to the different
treatment, is within the scope of the prohibition of discrimination in terms of the
individual. Although it is not explicitly stated in Article 10 of the Constitution, it is
observed that the Constitutional Court judgements, which use the terms "everyone" and
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"similar reasons’, indicate that it is considered within the scope of the article. However,
there are no provisions prohibiting discrimination on the basis of sexual orientation and
gender identity at the level of law including Article 122 of the TCC. Despite this fact,
Article 10 of the Constitution is a provision that is applicable so that discrimination on
the ground of sexual orientation and gender identity is legally prohibited even if there
is no relevant legal regulation in this respect.

Yet, this fact alone does not allow the discriminatory treatment deemed to be unlawful
to be sanctioned in the field of criminal law. The principle of legality crimes and
punishments, which is effective in the field of criminal law and under the protection of
Article 38 of the Constitution, makes it impossible to impose criminal sanctions unless
discrimination on the basis of sexual orientation and gender identity is clearly regulated
as a crime. In fact, as stated above, Article 122 of the TCC does not prohibit
discrimination on the basis of sexual orientation or gender identity. Thus, it is impossible
to have an opportunity to be applied under the current circumstances. The court
decision, which punished the discriminatory treatment against 1., accepted that the
discriminatory treatment was carried out on the basis of gender. Yet, it appears to be
a wrong determination in the concrete case. This fact demonstrates that the
terms"sexual orientation” and "gender identity” must be added to Article 122 of the TCC.
Furthermore, due to the change in the text of the article-entered into force after the
incident-a crime can only occur when discriminatory treatment is committed based on
"hate". Considering the decision, it can be said that there is such a prejudice in terms of
the defendant, yet it is seen that this issue was not discussed in the text of the decision.
These considerations make it legally impossible to issue a conviction in the event that
the treatment was evaluated in the context of sexual orientation and/or gender identity
by the court that made the decision at the time of the decision.

In the present case, which is the subject of this report, discriminatory treatment was
carried out by a real person. If a private company or a real person providing a service
to the public makes a discrimination among people in its services, it is considered to be
a violation of the prohibition of discrimination. Considering Article 10, which prohibits
discrimination, and Article 11 of the Constitution, it becomes evident that it is valid not
only for the legislative, executive and judicial organs but also for real persons and
private law legal entities. In addition, the crime regulated in Article 122 is also a crime
that can be committed not only by public officials but also by other real persons. Thus,
according to the newspaper report presented to the court case file by the defendant A.
K's lawyer: it is not possible to legally recognize the statement, (Choosing the customer
is our most natural right. We will not compromise our corporate brand.] which was
made by C.C., the owner of the bath. In the present case, in the context of criminal law,
it is legally appropriate that the manager of the enterprise and the owner of the bath
to take responsibility for discriminatory treatment result from not admitting the victim

I. K. to the bath.
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As regards an assessment of the context of the discrimination type, it appears that
Article 10 of the Constitution has no limit on this issue. From legal perspective, it is not
possible to accept the Constitutional Court’s approach to rights that limits the scope of
article to individual applications only. Having said that it is a constitutional requirement
for other courts to apply the prohibition of discrimination in all areas, where such a
limited approach is valid only for individual application. On the other hand, committing
one of the criminal acts regulated in Article 122 (1) (b) is the crime of “preventing a
person from using a certain service offered to the public”. In the concrete case,
preventing 1.K. from benefiting from a service offered to the public amounts to
committing one of acts regulated by the above-mentioned article. Therefore, it seems
that applying Article 122 of the TCC is legally appropriate. While it is stated that Article
122(1)(a) was applied to the defendant A. K., the act of “preventing someone from using
a certain service offered to the public” had been regulated under article 122(1)(a) before
the amendment in 2014. This fact indicates that the former version of a provision in
favor of the defendant was applied to him. However, as stated above regarding the
scope in terms of the person, the current version of the article is in favor of the
defendant as regards the elements of the crime, and the article unfortunately prevents
such discriminatory treatment from being punished.

There is a typical direct discrimination in the concrete case. Moreover, considering the
fact that I.K. was subjected to discrimination on the ground of both her sexual
orientation and gender identity, it can be said that the phenomenon of “additive
discrimination”, which is a type of discrimination on multiple grounds, emerges.
Furthermore, it is observed that CC, who runs the bath, gave an order to the employees
not to allow trans people to be taken into the bath, and therefore, the existence of a
discrimination order can be mentioned in the concrete case. However, the proceedings,
which is subject of this report, were conducted only against AK, who was an employee
of C.C., and the relevant provisions of the TCC were not applied C.C.

According to international regulations on the prohibition of discrimination, the
sanctions to be imposed in case of violation of the prohibition of discrimination must be
effective, deterrent and proportionate. The official data on Article 122 of the TCC, show
that among the 172 cases filed between 2005 and 2019, only 13 convictions (7 of them
were given in 2018) were given (only 75% of the total number of cases). This fact
demonstrates that the article is not an effective sanction. Moreover, the absence of
expressions such as "gender identity” and "sexual orientation” in the text of the article
prevents the implementation of criminal law sanctions for two of the groups that suffer
from discrimination at the highest level. On the other hand, Article 122 of the TCC
prescribes imprisonment from one to three years often leads to a decision to postpone
the announcement of the verdict instead of a punitive fine or a conviction, or to
postpone the sentence even if there is a verdict. In the light of these facts, it is clear
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that the existing sanction is ineffective both theoretically and in practice. In addition, it
seems that applying security measures such as “cancellation of license” or
‘confiscation” is not legally possible under Article 122 of the TCC.
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