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GIRIS

Turkiye insan Haklari ve Esitlik Kurumu (TIHEK), esas itibariyle ulusal insan haklari
kurumu olarak 20/04/2016 tarihli ve 29690 sayill Resmi Gazete'de yayimlanarak
yurarlige giren 6701 sayili Kanun ile kurulmustur. 6701 sayili Kanun'un cikarilmasinin
arkasinda AB muktesebatina uyum amaci yatmaktadir. 6701 sayill Kanun'un 1.
maddesine gore bu Kanun'un amaci ‘insan onurunu temel alarak insan haklarinin
korunmasi ve gelistiriimesi, kisilerin esit muamele gérme hakkinin givence altina
alinmasi, hukuken taninmis hak ve harriyetlerden yararlanmada ayrimciligin énlenmesi
ile bu ilkeler dogrultusunda faaliyet gostermek, iskence ve kot muameleyle etkin
mucadele etmek ve bu konuda ulusal énleme mekanizmasi gérevini yerine getirmek
{izere Tirkiye insan Haklari ve Esitlik Kurumunun kurulmasi, teskilat, gorev ve yetkilerine
iliskin esaslarin duzenlenmesidir.”

Yine ayni Kanun'un 9/1(g) ve (g) hikimlerine gére; “ayrimeilik yasagi ihlallerini resen
veya basvuru Uzerine incelemek, arastirmak, karara baglamak ve sonuclarini takip
etmek" ile ayrimciliga ugradiklar iddiasi ile Kuruma basvuranlara magduriyetlerini
gidermelerini saglayacak ‘idari ve hukuki surecler konusunda yol gostermek ve
basvurularini takip etmelerini saglamak amaciyla yardimci olmak” Kurumun gorevleri
arasinda yer almaktadir. Kurumun 2019 yilinda yayinladigi yillik rapordan? aynen alinan
asagidaki tablolarda, yapilan basvurular ve konulart gérulebilir.

Tablo 11: Yillar itibariyle Kuruma Yapilan Basvuru Sayilari ve Kategoriler
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2 Tiirkiye Insan Haklari ve Esitlik Kurumu Faaliyet Raporu 2019
https://www.tihek.gov.tr/upload/file_editor/2019/2018 _ayr%C4%B1mc%C4%B11%C4%B1kla_m%C3%BCcadele_raporu.p
df s. 40 vd.



Tablo 12: Ulusal Onleme Mekanizmasi Basvuru Konular!

ISKENCE VE KOTU MUAMELE YASAGI 273
NAKIL TALEBI (AILEVI, SAGLIK, EGITIM ve DIGER SEPEBLER DAHIL] 203
SAGLIK HAKKI 193
INFAZ KURUMU GENEL IDARESINE ILISKIN STKAVETLER 126
FiZIKSEL KOSULLAR 45
DIS DUNVYA ILE ILETISIM 35
SOSYAL VE KULTUREL ETKINLIKLERDEN FAYDALANDIRMA 33
SURELI VE SURESIZ YAYINLARA ERISIM 2%
EGITIM HAKKI 19
BESLENME HAKK| 18
AYRIMCILIK YASAG! 13
MULKIYET HAKKI 9
OZEL HAYAT VE ATLE HAYATININ KORUNMASI 6
IZIN HAKKI 6
CALISMA HAKKI 5
ETKILi BASVURU HAKKI 3
DILEKCE HAKK| 2
Kisi 6ZGURLUGU VE GOVENLIGI 2
YARGILAMA SURECLERI 2
BILGI VE BELGE TALEBI 1
IHBAR VE SIKAYET 1
0ZGURLUK VE GUVENLIK HAKKI 1
SECME VE SECILME HAKKI 1
YASAMA HAKK] 1
TOPLAM 1062

Tablo 12'de gorulecedi Uzere ifade 6zgurlugune iliskin basvuru bulunmamaktadir.
Yapilan basvurular kadar, basvuruda bulunulmayan insan haklari ihlalleri de bir
gostergedir. Asagidaki tabloda (Tablo 13) dikkat ¢ceken husus ise cinsiyet ayrimeiligina
iliskin basvurunun olmamasidir. Ayrimcilik temeli olarak sadece gebelik temelli
ayrimeilik iddiasi bulunmaktadir. Cinsiyet temelli ayrimciliga iliskin - basvurunun
olmamasi dikkate deger bir durumdur.

Tablo 13: Ayrimcilikla Miicadele Gérevi Kapsamina Giren Basvurular

MOBBING (ISYERINDE YILDIRMA)
DOGRUDAN VE DOLAYLI AYRIMCILIK IDDIAS]
DIN TEMELLI AYRIMCILIK iDDIAS|

SECME VE SECILME HAKKI
ETNIK KOKEN TEMELLI AYRIMCILIK IDDISASI
MEDENI HAL TEMELLI AYRIMCILIK IDDIASI
SOSYAL HiZMETLERDE AYRIMCILIK

ENGELLILIK TEMELLI AYRIMCILIK IDDIASI
YARGILAMA SURECLERINDE AYRIMCILIK IDDIASI
GEBELIK TEMELLI AYRIMCILIK iDDIASI

SERVET TEMELLI AYRIMCILIK IDDIASI

SIYASI VE FELSEFi GORUS TEMELLI AYRIMCILIK IDDIAS]
DIGER

TOPLAM

— N
~FJ

(== S MRS EENS N NCNON NS NS =}

~




Bu raporda soz konusu basvurulardan birisine iliskin olarak verilmis olan Tirkiye insan
Haklari ve Esitlik Kurulu'nun 14/01/2020 tarihli ve 112 sayili toplantisinda alinan 2020/8
sayill Kurul Karari incelenecektir. incelenecek Kurul Kararinin kanusu yukarida yer alan
gebelik temelli ayrimcilik iddiasidir. Hemen belirtilmelidir ki Kurum gebelik temelli
ayrimelilik iddiasinda bulunan baska bir basvuru ile ilgili bir karar (2020/176 sayili karar)
daha vermistir.?

2020/8 sayili Kurul Karari incelenmeden 6nce bu rapor bakimindan énem tasiyan bazi
hususlara deginilecektir. Bunlardan ilki, Kurum daha kurulmadan ve kurulma strecinde
yasanan eksikliklerdir. Nitekim Paris ilkeleri* cercevesinde olusturulmasi éngdrtlen bir
ulusal 6nleme mekanizmasi kurulurken sivil toplumun gorust alinmadigr gibi yoneltilen
elestiriler de dikkate alinmamistir. ikinci olarak esitligin hayata gegiriimesi ve
ayrimeihigin 6nlenmesi icin olusturulan bu mekanizmanin amacinin ve gorevlerinin gok
genis tutulmus olmasidir. Kurumun gérev alani 6yle genis tutulmustur ki érnegin
sadece ayrimciligi 6nleme ile iskence ve koti muameleyle micadele etme gorevleri
dahi herhangi bir kurumun tek basina Ustesinden gelebilecegi insan haklari meseleleri
degildir. Zira her birinin gergeklesmesi, ispat araclari ve onarim mekanizmalari farklidir ®

Bu rapor bakimindan hayli 6nemli olan hususlardan bir digeri kararlarin kamuyla
paylasiimasi usuliidir. 6701 sayili Kanun‘a (md. 12/1(11) ve Tiirkiye insan Haklari ve Esitlik
Kurumu Kanununun Uygulanmasina iliskin Usul ve Esaslar Hakkinda Yénetmelige (md.
23) gore Kurul kararlari gerekli goraldugt durumlarda kamuoyuyla paylasilir. Ayrimeilik
gibi cok onemli bir konuda verilen her trlG kararin gerekli géruldugunde degil her
durumda kamuoyuyla paylasiimasi Kurumun amaglarini gergeklestirmenin sartlarindan
birisidir (bkz. Para. 48). Yine bu karar bakimindan 6nemli olan bir baska husus ise
Kanun'da toplumsal cinsiyet perspektifinin olmamasi, toplumsal cinsiyete, cinsiyet
kimligine ve cinsel yonelime dayali ayrimciliga hi¢ yer verilmemis olmasidir. Ayrimeilik
tUrlerinin genis bir bigcimde tanimlandigi; hatta ispati gug olan dolayli ayrimciligin da
duzenlendigi bir kanunda toplumsal cinsiyete, cinsiyet kimligine ve cinsel yonelime
dayali ayrimeiligin dizenlenmemis olmasi tesaduf dedgil bilingli bir tercihin sonucudur.

$https://www.tihek.gov.tr/upload/file_editor/2020/09/1600866919.pdf

* Paris ilkelerine gore, ulusal kurumlarin sorumluluklari sunlardir: Kurum devreye girmeye karar verdigi her tirli
insan haklari ihlalini izlemelidir; kurum insan haklari ihlalleri, uluslararasi insan haklari araglarina uyulmasi ve
bununla ilgili mevzuat ile bu araglarin uygulanmasi konularinda hukimete, parlamentoya ya da diger yetkili
makamlara tavsiyeler sunabilmelidir; kurum bolgesel ve uluslararasi kuruluslarla baglantr iginde olmalidir; kurum
insan haklari alaninda egitim ve bilgilendirme gorevini Ustlenmelidir. Besincisi, bazi kurumlara yari yargisal yetkiler
verilmistir (Kjaerum, 2003, Ayrintili bilgi igin bkz.
https://ihddiyarbakir.org/Content/uploads/40c5677b-612a-45fc-a614-80dc2d39c04c.pdf; Karan, 2009; 58-62;
https://www.ombudsman.gov.tr/contents/files/717Paris-Prensipleri.pdf;
https://www.un.org/ruleoflaw/files/PRINCI~5.PDF)

5 TIHEK'in gerek olusum siireci gerek de Paris ilkeleri ile uyumlulugu konusunda Av. Ezgi Duman'in hazirladig
“Ayrimeilik Yasagi ve Tirkiye insan Haklari ve Esitlik Kurumu Raporu” bagvuru kaynagi niteligindedir. Raporun
tamami igin bkz.
https://www.stgm.org.tr/e-kutuphane/ayrimcilik-yasagi-turkiye-insan-haklari-esitlik-kurumu-raporu Ayrica Bkz.
(Karan, 2018; 98-99, 103). 7



Nitekim 6701 sayili Kanun'un 3. maddesine gore “cinsiyet, irk, renk, dil, din, inang, mezhep,
felsefi ve siyasi gorus, etnik koken, servet, dogum, medeni hal, saglik durumu, engellilik
ve yas temellerine dayali ayrimcilik yasaktir." Goraldugu uzere ayrimeilik sebepleri sinirli
sayidadir. Oysa ayrimcilik yasagina iliskin dizenlemelerde ayrimcilik sebepleri sinirli
sayida tutulmaz genellikle "ve benzeri", "herhangi baska bir duruma dayall" gibi ibareler
eklenerek kanun yapilirken kanun koyucunun 6ngoremedigi ayrimcilik trlerinin vuku
bulmalari halinde 6nlenmeleri amaclanir. Tarkiye'nin taraf oldugu en temel insan haklari
belgelerinden birisi olan IHEB'n 2. Maddesine gore “Herkes, Irk, renk, cinsiyet, dil, din,
siyasi veya diger herhangi bir akide, milli veya ictimai mense, servet, dogus veya
herhangi diger bir fark gozetilmeksizin isbu Beyannamede ilan olunan tekmil haklardan
ve bitiin hirriyetlerden istifade edebilir." Avrupa insan Haklari Sozlesmesinin ayrimeilik
yasagini duzenleyen 14 maddesi soyledir: “Bu Sozlesme'de taninan hak ve
0zgurluklerden yararlanma, cinsiyet, irk, renk, dil, din, siyasal veya diger kanaatler, ulusal
veya toplumsal koken, ulusal bir azinliga aidiyet, servet, dogum basta olmak Uzere
herhangi baska bir duruma dayall higbir ayrimcilik gozetiimeksizin saglanmalidir.”
Tarkiye Cumhuriyeti Anayasas! da uluslararasi duzenlemelere uygun olarak bu yolu
izlemistir. Anayasanin 10. maddesine gore ‘herkesin, dil, irk, renk, cinsiyet, siyasi
dustnce, felsefi inang, din, mezhep ve benzeri sebeplerle ayirim gézetilmeksizin kanun
onunde esit oldugu” belirtiimektedir.

Ozetle sayilan ayrimcilik sebeplerine "ve benzeri” gibi bir ifadenin eklenmemesi suretiyle
ayrimeilik sebeplerinin sinirli sayida tutulmasi ve toplumsal cinsiyete, cinsiyet kimligine
ve cinsel yonelime dayall ayrimciligin dizenlenmemis olmasi bir tercihtir. Bu tercih
sadece iktidarin mevcut hukuk politikasini yansitmakla kalmaz, son dénemde tim
dunyada ylkselen toplumsal cinsiyet karsiti hareketlerle de iliskilendirilebilir.5 Kuskusuz,
asagida da gorulecegi Uzere Kurumun igleyisine ve Kkararlarina da sirayet
etmistir/etmektedir.

Toplumsal cinsiyet karsiti hareketler, toplumsal cinsiyet kavramini toplumu yikmak (izere tasarlanmis bir ideolaji
olarak sunarlar. Bu hareketler bulunduklar Glkelerin toplumsal yapilarina ve kosullarina gére ortaya ¢iksa da
Ozkazang'in da belirttigii izere pek cok ortak dzellikleri var, bunlar; air diizeyde cinsiyetgilik, homofobi, kadin
dismanligy, aileci muhafazarlik, gggmen kargiti, militarist vb. Turkiye'de toplumsal cinsiyet karsiti séylemin hep
oldugu; istanbul Sozlesmesi hakkindaki tartismalarla gergevesinde yiikseldigi sdylenebilir. Ayrintili bilgi icin bkz.
Ozkazanc, 2020; s. 28-29; Sahin, 2020; s. 656 vd.)



1. OLAY

Basvuru Numarasi: 2019 / 2428

Toplanti Tarihi / Sayisi: 14.01.2020 / 112

Karar Numarasi: 2020 / 8 Basvuran: H..D... (T.C..)

Muhatap 2: A. insan Kaynaklari Ozel istihdam Hizmetleri ve Aracilik Ltd. Sti.

1. Basvuran H.D. 05/07/2019 tarih ve 2428 say ile kayda alinan bagvurusunda dzetle; T. G...
B.. tarafindan agilan ¢adri merkezi is ilanina basvuruda bulundugunu, 15.05.2019
tarihinde ilgili birim tarafindan telefonla donUs yapilarak Sivas Cagri Merkezinde
calismak isteyip istemediginin soruldugunu, ¢alismak istedigini bildirdigini ve bu
gorisme esnasinda gebe oldugunu belirttigini ifade etmistir. Basvuran Banka
uzmanlarina konuyla ilgili danisilip tarafina bilgi verileceginin séylendigini ancak bir aylik
streg igerisinde herhangi bir donus yapiimadigini da belirtmistir. Basvuran gebeligi
sebebiyle ise alinmadigini iddia ederek magduriyetinin giderilmesini talep etmistir.
Basvuru dilekgesinin 6n incelemesinden sonra Ayrimcilikla Micadele ve Esitlik Biriminin
basvuruyu esastan incelemesine karar verilmistir.

2. OLGULAR

2. Basvuran, Kariyer.net Uzerinden 08.03.2019 tarihinde Muhatap 1 T. G.. B.. AS.
tarafindan Ankara ilinde MUsteri Danismani pozisyonu igin acilan is ilanina basvuruda
bulunmustur. Basvuran, daha sonra 15.05.2019 tarihinde Muhatap 2 tarafindan telefonla
aranmis ve kendisine Sivas Cagri Merkezi Musteri Temsilciligi pozisyonu ile ilgilenip
ilgilenmedigi sorulmustur.

3. Basvuran, Muhatap 2 tarafindan énerilen pozisyonun kendisi igin uygun oldugunu
beyan ettigini, ancak yapilan telefon gérusmesinde gebeliginin bir sorun yaratip
yaratmayacagini sordugunu, gebe oldugunu belirtmesinin ardindan gorismeyi yapan
Muhatap 2 yetkilisi tarafindan bu durumun bir Gst makama sunularak kendisine dénus
yapilacaginin belirtildigini ancak bir donus yapiimadigini iddia etmistir.

4. Basvuranin kendisine ayrimcilik yapildidi iddiasina karsilik, Muhatap 1 T. G.. B... AS.
Genel Mudurluginden basvuranin iddialariyla ilgili yazili gorusleri talep edilmistir.
Muhatap 1, 30/07/2019 tarihli 2782 Kurum sayili yazi ile Kuruma cevap vermis ve
basvuranin is basvurusu surecinin ise alim konusunda Bankaya danismanlik hizmeti
sunan ve adaylarla baslangi¢c asamasinda tum islemleri yuruten ozel istihdam sirketi A.
Insan Kaynaklari Ozel istihdam Hizmetleri ve Aracilik Ltd. Sti. tarafindan takip edildigini
belirtmigtir.



5. Muhatap 2 A. insan Kaynaklari Ozel istihdam Hizmetleri ve Aracilik Ltd. Sti. ise
basvuranin s6z konusu pozisyon icin yapilacak sinava davet edildigini ancak basvuranin
bu sinava katilmadigi ifade etmistir. Muhataplar basvuranin gebe oldugu gerekgesiyle
pozisyonla ilgilenmedigini ilettigini ve strecin basvuranin kendi istegiyle sonlandiriidigini
iddia etmistir.

6. Basvuran, Kurumu telefon ile aramis ve basvuru strecleri hakkinda bilgi talebinde
bulunmustur. Kurum yetkilisi tarafindan basvuru sartlari ve 6n inceleme kosullari
hakkinda kendisine bilgi verilmis ve 6701 sayili Kanun'un 2411.2017 tarihli ve 30250 sayili
Resmi Gazetede yayimlanarak yGrurlige giren Turkiye insan Haklari ve Esitlik Kurumu
Kanununun Uygulanmasina iliskin Usul ve Esaslar Hakkinda Yonetmeligin (bundan béyle
Yonetmelik) ilgili maddeleri uyarinca, Kuruma basvurmadan énce Kanun'a aykiri
oldugunu iddia ettikleri uygulamanin duzeltiimesini ilgili taraftan talep etmeleri
gerektigi kendilerine bildirilmistir.

7. Bunun Uzerine Basvuran Muhatap 1T. G... B..'ni arayarak uygulamanin dlzeltilmesini
talep etmis, ancak kendisine 30 gun igerisinde bir cevap verilmemigtir. Basvuran,
gebeligi nedeniyle ise alinmadigl iddiasiyla 05.072019 tarihinde Kuruma bireysel
basvuruda bulunmustur.

8. Basvuru dilekgesinin 6n incelemesinden sonra Ayrimcilikla Micadele ve Esitlik Birimi
basvuruyu esastan incelemis ve 14.01.2020 tarihinde,

« T.G.. B.. AS. Genel MudurlGgu tarafindan 6701 Sayili Kanun'un 3. maddesinde glvence
altina alinan "Ayrimcilik Yasagi"nin ihlal edildigine,

« A... Insan Kaynaklari Ozel istihdam Hizmetleri ve Aracilik Limited Sirketi tarafindan, 6701
Sayill Kanun'un 3. maddesinde guvence altina alinan "Ayrimcilik Yasadi'nin ihlal
edildigine,

«T.G... B... AS. Genel Mudurlagi hakkinda 10.000,00(on bin)-TL tutarinda idari para cezasl
uygulanmasina

« A insan Kaynaklari Ozel istihdam Hizmetleri ve Aracilik Limited Sirketi hakkinda
5.000,00(bes bin)-TL tutarinda idari para cezasi uygulanmasina,

- Kararin taraflara tebligine,

« Kararin kamuoyuna duyurulmasina,

- Karara kars! teblig tarihinden itibaren 60 gin icerisinde Ankara idare Mahkemelerinde
yargl yoluna basvurulabilecegine,

« Harun Mertoglu, Halil Kalabalik ve Mehmet Altuntas karsi oylariyla ve oy gokluguyla
karar vermigtir.



3. KARARA ILiSKIN DEGERLENDIRME

A. Usule iliskin Degerlendirme

9. Her tdrld Kurum ve mahkeme kararinda ve hukuki islemde usul kurallari ve
basvurulan metotlar (akil yaritme, arastirma yéntemi gibi) esasi belirler. Bu nedenle
2019/2428 sayili basvuruya iliskin Tarkiye insan Haklari ve Esitlik Kurulunun 14/01/2020
tarihli ve 112 sayili toplantisinda alinan 2020/8 sayili Kurul Karari (bundan boyle Karar)
esastan degerlendiriimeden evvel, usul bakimindan degerlendirilecektir.

Kararin Yazim Usuliine iliskin Degerlendirme

10. Karar genel olarak degerlendirildiginde yazim bigiminin anlasilir oldugu
gorulmektedir. Her ne kadar Turkiye'de ilgili merciler ve mahkemeler uzun cimielerle ve
cogu zaman dilbilgisi kurallarini ihlal ederek karar yazsalar da 2020/8 sayili Kurul Karar
okuyanlarin anlayabilecegi bir sadelikte yaziimistir. Bu bakimdan Kararda ele alinan
hususlar net bir bigcimde ele alinmig ve meramini anlatir niteliktedir.

11. Ote yandan TIHEK, KDK gibi kurumlarin kararlari tipki mahkeme kararlari gibi bilimsel
arastirmalarin, raporlarin konusu olmaktadir/olacaktr. ilgili kararlarda, ulusal ve
uluslararasi igtinada yapilan atiflarin yani sira doktrindeki mesele ile ilgili gérislere yer
verilmektedir. Arastirmalara, monografilere ve makalelere yapilan atiflar énemli ve yol
gostericidir dahasi kararin bir parcasidir. Bu nedenle boylesi atiflarda evrensel yahut en
azindan Uzerinde uzlasiimis atif kurallarina riayet edilmesi, bu kararlari inceleyenlerin
zihninde soru isareti kalmamasi bakimindan énemlidir.

12. Kararin 53. Paragrafinda sadece (Kitching, 2005) 65. Paragrafinda ise (FRA, 2010, s.
124) seklinde birer atif bulunmakta bagkaca bir detay yahut kaynakca yer almamaktadir.
Yukarida belirtildigi Gzere atif kurallari sadece sekli unsurlarin yerine getirilmesi
bakimindan dedil baska arastirmacilara yol géstermeleri bakimindan da 6nemlidir. Bu
nedenle s6z konusu eserin adinin, yayinevinin ve alinti yapilan sayfanin olmamasi bir
eksiklik olarak degerlendirilmelidir. S6z konusu paragrafta bir eserden alinan bolim
birebir c¢evrildiyse, alintinin tirnak igcinde verilmesi yahut paragraf girintisi ile belli
edilmesi gerekir (Eco, 2017; s. 240).

Kabul Edilebilirlige iliskin Degerlendirme

13. 6701 sayil Kanun'un 3/2. maddesine gore "Bu Kanun kapsaminda cinsiyet, irk, renk, dil,
din, inang, mezhep, felsefi ve siyasi gords, etnik koken, servet, dogum, medeni hal, saglik
durumu, engellilik ve yas temellerine dayali ayrimcilik yasaktir." Kanun'un “Istihdam ve
serbest meslek” baslikll 6/3. maddesine gére de ‘Isveren veya isveren tarafindan
yetkilendirilmis  kisi, istihdam basvurusunu gebelik, annelik ve cocuk bakimi
gerekgeleriyle reddedemez.”



14. Kurum, 6701 sayili Kanun'un 9(g) maddesine gore ayrimcilik yasagi ihlallerini resen
veya basvuru Uzerine incelemek, arastirmak, karara baglamak ve sonuglarini takip
etmekle gorevlidir. Yonetmeligin “On inceleme Yapiimast” baslikli 48. maddesi geregi de
inceleme ve arastirmaya gegilmeden 6nce bagvurularin 6n incelemeye tabi tutulmasi
gerekmektedir. Kurum Kanun'a ve Yonetmelige uygun olarak 6n incelemede bulunmus
ve basvuruyu cinsiyete dayali dogrudan ayrimeilik iddiasi olarak degerlendirerek kabul
edilebilir bulmustur.

15. Karara yonelik karsi oylardan birisi bagsvurunun asadidaki gerekcelerle kabul
edilemez bulunmasi gerektigini belirtmigtir:

- Kuruma basvurmadan 6nce bu Kanuna aykiri oldugunu iddia ettikleri uygulamanin
duzeltilmesini ilgili taraftan talep eder. Bu taleplerin reddedilmesi veya otuz gun
icerisinde cevap verilmemesi halinde Kuruma basvuru yapilabilir. Bu talebin
belgelenmesi gerekir. Kanuni olan bu zorunlulugun telefonla yapildigi beyaninin
yeterli gortlmesi degildir.

- 4857 sayili Kanunun 5 inci maddesi kapsamina giren ayrimeilik iddialarina iligskin
basvurular, 4857 sayili Kanun ve ilgili mevzuatinda belirlenen sikayet usulleri
izlendikten sonra herhangi bir yaptinm karari alinmadigi hallerde yapilabilir.
Kanunun bu amir hikmu de g6z ardi edilmigtir.

- inceleme her bir muhatap igin ayri ayri (yazili goriislerin alinmasi, uzlasma
teklifinin yapilmasi ve sirecin ydritiimesi gibi) yapiimali, silahlarin  esitligi
saglanmalidir.

- Bagvuranin gebe olduguna dair raporun dosya igine alinmasi gerekirdi.

- Uzlasma sureci inceleme raporu hazirlanmadan baslatilmasi ve sonlandirildiktan
sonra Kurul gindemine gelmesi gerekirken Kurul gindemine geldikten sonra Kurul
karart ile baslatilmas|, muhataplardan sadece biri ile uzlasma sureci baslatiimasina
ragmen her iki muhataba da idari yaptirim uygulanmasi yerinde olmamistir.

Kabul edilebilirlige iliskin olarak karsi oyda da belirtilen hususlar asagida ilgili
basliklarda degerlendirilecektir.

Kuruma Basvurmadan Once Uygulamanin Diizeltimesi Talebi Bakimindan
Degerlendirme

16. 6701 Sayili Kanun'un 17/2. maddesine gére “llgililer, Kuruma basvurmadan dnce bu
Kanuna aykiri oldugunu iddia ettikleri uygulamanin duzeltiimesini ilgili" taraftan talep
eder. Bu taleplerin reddedilmesi veya otuz gun igerisinde cevap verilmemesi halinde
Kuruma basvuru yapilabilir. Ancak Kurum, telafisi gu¢ veya imkansiz zararlarin dogmasi
ihtimali bulunan hallerde, bu sarti aramadan basvurulari kabul edebilir." Yonetmeligin
49/2. maddesine gore de "Kanuna aykiri oldugu iddia edilen uygulamanin dizeltiimesi
ilgili taraftan talep edilmeden yapilan basvuru hakkinda ilgili tarafa gonderme karari



verilir. Ginderme karari bagvurucuya da teblig edilir. Kuruma bagsvuru tarihi, ilgili tarafa
basvurunun gonderilme tarihi olarak kabul edilir. ilgili Kurum 15 giin icerisinde cevap
verir. Basvurunun Kurum tarafindan ilgili tarafa gnderilmesi tzerine; a) ilgili tarafca
basvurucuya verilecek cevabin tebligi tarihinden, b) ilgili tarafca otuz gun iginde cevap
verilmedigi takdirde bu surenin bittigi tarihten itibaren Kuruma yeniden basvuru
yapilabilir.”

17. Géruldugu uzere Kanun'da dizeltme talebinin nasil yapilacagina ve belgelenecegine
iliskin bir duzenleme yapiimamistir. Nitekim Yonetmeligin 47/1(d) maddesi sadece
‘Kuruma basvurmadan o6nce Kanun'a aykiri oldugu iddia edilen uygulamanin
duzeltilmesinin ilgili taraftan talep edilmedigi" incelenir demekte; belge sarti
koymamaktadir. Bu durumda yazili ve yazili olmayan her trli dizeltme talebinin gecerli
oldugu kabul edilmelidir. Kaldi ki bu bir eksiklik olsaydi Kurumun Yonetmelik hikamleri
geregi gobnderme karari vermesi gerekirdi.

Sikayet Usulleri Bakimindan Degerlendirme

18. Somut olayda Basvuran Kurumu arayarak bilgi almis ve bunun Uzerine Muhatap 1T
G.. B.'ni arayarak uygulamanin duzeltilmesini talep etmis, ancak kendisine 30 gun
icerisinde bir cevap veriimemistir. Bu durumun banka gorisme kayitlariyla teyit
edilmesi mumkandar. Dolayisiyla basvuru sartlari olusmustur.

19. 4857 sayili Kanun'un 5. maddesine gelince, ilgili madde “bir isgiye, is s6zlesmesinin
yapilmasinda, sartlarinin olusturulmasinda, uygulanmasinda ve sona ermesinde,
cinsiyet veya gebelik nedeniyle dogrudan veya dolayl farkli islem" yapilamayacagini
6ngorse de; daha sonra 'is iliskisinde veya sona ermesinde yukaridaki fikra hikimlerine
aykiri davranildiginda isci, dort aya kadar Ucreti tutarindaki uygun bir tazminattan bagka
yoksun birakildigi haklarini da talep edebilir." demektedir. Bu hukim ise alimda
aynmcilikta uygulanmaz. Ise alimda ayrimcilikta ancak genel hiikimlere gore,
sozlesmenin kurulmasinda kusur nedeniyle maddi ve manevi tazminat talep edilebilir
(Senyen Kaplan, 2017: s. 261). Bu bosluk 6701 sayili Kanun'un 6/3. maddesi ile
doldurulmustur. Buna gore ‘isveren veya isveren tarafindan yetkilendirilmis kisi,
istihdam basvurusunu gebelik, annelik ve cocuk bakimi gerekgeleriyle reddedemez." Bu
nedenle TIHEK'e basvurulmasi yerindedir.

Silahlarin Esitligi Bakimindan Degerlendirme

20. Olayda ayrimcilik iddiasina Muhatap 1T. G... B... A.S. Genel Mdurligunden basvuranin
iddialariyla ilgili olarak yazil gorugleri talep edilmistir. Muhatap 1,30/07/2019 tarihli 2782
Kurum sayili yazi ile Kuruma cevap vererek bagvuranin ig bagvurusu surecinin ise alim
konusunda Bankaya danigmanlik hizmeti sunan ve baslangic asamasinda tim islemleri
yir(ten 6zel istihdam sirketi A. insan Kaynaklari Ozel istihdam Hizmetleri ve Aracilik Ltd.

Sti. tarafindan takip edildigi belirtmistir. Muhatap Tin cevabi (izerine, Muhatap 2 A. insan
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Kaynaklari Ozel istihdam Hizmetleri ve Aracilik Ltd. Sti.den basvuranin iddialariyla ilgili
olarak yazili gorusleri talep edilmistir. Kanun'da belirtilen sureler icinde Muhatap 2'den
donds alinamamis; Kurum tarafindan 30/09/2019 tarihli ve 1489 sayili bir tekit yazisi
yazilarak Muhatap 2'den yazili gérustnu sunmasi tekraren istenmistir. Muhatap 2,
17/10/209 tarihli ve 3823 Kurum sayili yazi ile Kuruma cevap vermistir. Bunun dzerine
muhataplardan alinan yazili gorus basvurana iletiimis ve basvuranin yazili gorusu talep
edilmistir. Bagvuranin yazili gértsa, 13/11/2019 tarihli ve 4268 Kurum sayili yazi ile
Kuruma sunulmustur. Batin bu sureg silahlarin esitligi bakimindan Kanun'a uygun
ilerlemigtir.

21. Basvuran cevap Yazisiyla birlikte, konuya iliskin olarak yapilan iki telefon
gorusmesine ait ses kayitlari ile bu gérasmelerin yazili dokimlerini Kuruma sunmus;
Muhataplardan Basvuranin iddialarina iliskin olarak yazili gérusleri ile birlikte,
basvuranin dilekgesinde sunmus oldugu telefon gérusmeleri de dahil olmak Uzere,
basvuranla ise alim surecinde yapilan ve kayit altina alinan tim gortsmelerin birer
orneginin Kuruma gonderilmesi talep edilmistir. Talep edilen bilgi-belgelere iliskin cevap
yazisi, Muhatap 1 tarafindan 18/12/2019 tarihinde Kuruma sunulmustur. Muhatap 2'den
ongorualen slrede cevap alinamamasi Uzerine, Kurum bilgi-belge talebini telefon ve
e-posta yoluyla tekrarlamig, ancak Muhatap 2'den herhangi bir cevap alinamamistir. Bu
surec de silahlarin esitligi bakimindan Kanun'a uygun ilerlemistir.

Ispat Araglari Bakimindan Degerlendirme

22. Karsl oyda belirtildigi Uzere Basvurandan gebelik raporu istenebilirdi. Ancak mevcut
durum g6z 6ntnde tutuldugunda gebelik iddiasinin dogru olmadigini gésteren
herhangi bir siphe bulunmamaktadir.

23. Ote yandan Muhatap 1 Banka, Bankadaki kadin istihdamina iliskin bazi veriler
paylasmistir. Bu verilere gore, Bankada halen 10.374 kadin ¢alisan gorev yapmakta olup
kadin galisanlarin toplam galisanlara orani %56'dir. Ayrica, kadin galisanlarin 203U
hamile olup dogum iznine ayrilan 187 ¢aligan bulunmaktadir. Bu noktada Muhatap 1
Banka'dan ig basvuru esnasinda hamile oldugunu beyan eden kadinlardan kaginin ige
kabul edildigine dair veri sunmasi istenebilirdi. Zira usule iliskin gortnen bu yondeki
veri talebi aslinda esasa etki edecek niteliktedir. Muhatap 1 Bankanin halihazirda
calisan hamile kadinlara yonelik ayrimcilik yapilmadigi iddiasi, olaya konu iddiay
destekleyecek ya da clrutecek nitelikte degildir.



Uzlasma Sireci Bakimindan Degerlendirme

24. 6701 sayili Kanun'un 18/3. maddesine gore “Baskan, incelemenin ozelligine gore,
goraslerin alinmasindan sonra, resen veya talep Uzerine taraflar uzlasmaya davet
edebilir.” Goruldigu Uzere uzlasma zorunlu bir sure¢ olarak dizenlenmemistir.
Dolayisiyla uzlasma sureci inceleme raporu hazirlanmadan baslatimasi ve
sonlandirildiktan sonra Kurul gundemine gelmesi gerekirken Kurul gundemine
geldikten sonra Kurul karari ile baslatimasi kabul edilemezlik karari verilmesi igin
yeterli degildir.

25. Nitekim Yonetmeligin "On incelemenin Yapiimas!” bashgini tastyan 48. maddesinde
uzlasma zorunlu bir sart olarak dizenlenmemigtir.

26. Benzer bigcimde muhataplardan sadece biri ile uzlasma sUreci baslatiimasina
ragmen her iki muhataba da idari yaptirim uygulanmasi Kanun'a aykiri degildir. Olayda
taraflar uzlasmaya ¢agrilmis ama ne Muhatap 1ne de Muhatap 2 uzlasma gorismesine
gelmistir. Uzlasmanin, zorunlu én inceleme igin zorunlu bir unsur olmamasi nedeniyle
uzlasma surecine iligkin bir eksiklik incelenemezlik karari verilmesi igin yeterli degildir.

B. Esasa iliskin Degerlendirme

21. Genel olarak degerlendirildiginde Kararda esitlikle ilgili ulusal duzenlemeler ile
Turkiye'nin de taraf oldugu uluslararasi duzenlemeler ayrimcilik yasagi baglaminda
ayrintili bicimde gdsterilmistir (Anayasa, Is Kanunu, TIHEK Kanunu; IHEB, MSHS, ESKS).

28. Karardaki ayrimcilik yasaginin ihlal edildigi yonundeki tespit isabetlidir ancak
Kararda meselenin sadece kadina yonelik ayrimcilik temelinde ele alindigi toplumsal
cinsiyet boyutunun ihmal edildigi gortlmektedir. Asagida ayrintili bicimde ele alinacadi
Uzere kadinlarin istihdam alaninda yasadigi sorunlar dar anlamiyla cinsiyetleri; baska
deyisle kararda oldugu gibi biyolojiye atfedilerek degerlendirilemez. Cinsiyetgi
toplumsal yap, ekonomi ve hukuk ile yerlesik cinsiyet rolleri ve bu rollerin nasil yeniden
uretildigi degerlendirilmeden kadinlarin istihdam alaninda yasadiklari ayrimciligin
onune gegmek mumkin olmayacaktir.

Toplumsal Cinsiyete Dayali Ayrimcilik

29. Olayda, basvuran gebe oldugunu beyan ettikten sonra kendisine yonelik tavrin
degistigini ve ise alinmadigini belirterek ayrimciliga ugradigini iddia etmektedir. Nitekim
delil olarak sundugu ses kayitlarinda gebe oldugunu belirttikten sonra kendisine "Aaal
Bir saniye bekletecegim. Hemen uzmanimiza daniglyorum.” ve “Biz daha sonra sizi
strece dahil edelim" denmistir. Buna karsilik Muhataplar bagvuranin gebeligini gerekge
gostererek teklif edilen pozisyon ile ilgilenmedidini ve streci kendisinin sonlandirdigini
ileri sirmastar.



30. Ayrimcilik genel olarak hakli bir nedene dayanmayan hukuksuz ve adil olmayan bir
bigimde farkl muamelede bulunulmasi olarak tanimlanabilir (Bayir, 2018; s. 73) ve bircok
sebebe dayanabilecegi gibi birgok bicimde de tezahur edebilir. Ayrimciligin
yasaklanmasi ve esitligin saglanmasi, insan haklari hukukunun ve micadelesinin temel
amaglari arasindadir. iki kavram birbirinin yerine veya yan yana kullanilsa da ulasiimak
istenen hedef sadece kanun 6ninde esitlik degil ayni zamanda firsatlarda ve
sonuclarda esitligin saglanmasidir. Esitlik Anayasanin 10. maddesinde dlzenlenmistir.
Buna gére "Herkes, dil, Irk, renk, cinsiyet, siyasi dusunce, felsefi inang, din, mezhep ve
benzeri sebeplerle ayirim gozetilmeksizin kanun 6ntnde esittir. Kadinlar ve erkekler esit
haklara sahiptir. Devlet, bu esitligin yasama gecmesini saglamakla yukumladur."
Anayasa Mahkemesine gore de esitlik ilkesi insan haklarina iliskin uluslararasi
sozlesmelerin ayrilmaz bir parcasidir. Kararda da belirtildigi uzere “esitlik ilkesi hem
basli basina bir hak hem de diger insan hak ve 6zgurltklerinden yararlanilmasina hakim,
temel bir ilke olarak kabul edilmelidir.” (Tugba Arslan Karari, para 107

31. Ayrimeilik kisinin, gesitli 6zelliklerine dayanabilir; bu 6zelliklerden birisi cinsiyete,
toplumsal cinsiyete, cinsel yénelime ve cinsiyet kimligine dayali ayrimeiliktir. Ogretide ve
mahkeme kararlarinda, cinsiyet ayrimciligi dendiginde ilk akla gelen kadinlara karsi
ayrimeiliktir. Nitekim CEDAW (mdJ) kadinlara karsi ayrimeciligi soyle tanimlamaktadir:
‘isbu Sézlesmeye gére , "kadinlara karsi ayirm" deyimi kadinlarin, medeni durumlarina
bakilmaksizin ve kadin ile erkek esitligine dayali olarak politik, ekonomik, sosyal, kulttrel,
medeni ve diger sahalardaki insan haklari ve temel Ozgurliklerinin taninmasini,
kullanilmasini ve bunlardan yararlanilmasini engelleyen veya ortadan kaldiran veya
bunu amaglayan ve cinsiyete bagli olarak yapilan herhangi bir ayirim, mahrumiyet veya
kisitlama anlamina gelecektir.”

32. Buna karsilik toplumsal cinsiyete dayali ayrimcilik, cinsiyet ayrimciliginin gergevesini
genisletir. Nitekim toplumsal cinsiyet terimi istanbul Stzlesmesinde "herhangi bir
toplumun, kadinlar ve erkekler igin uygun oldugunu disundigu sosyal anlamda
olusturulmus roller, davranislar, faaliyetler ve 6zellikler olarak” tanimlanir. Toplumsal
cinsiyet ve cinsiyet ayrimi toplumsal yapida yerlesik ikili cinsiyet kurgusunu ve cinsiyetgi
yaply! desifre etmek ve cinsiyete atfedilen ozelliklerin toplumsal oldugunu agiklamak
icin gelistirilmistir. Ote yandan cinsiyetin kendisinin de toplumsal olarak belirlenen bir
kavram oldugu akilda tutulmalidir.”

7 Delphy'nin (akt.Sayhgil, 2020; 10) belirttigi gibi “Toplumsal cinsiyet iki temel alanda maddi olarak kendini gosterir: "1)
Toplumsal cinsiyetli is bolimi ve Gretim araclarinin toplumsal cinsiyetli bolinmesi; 2) Greme emeginin toplumsal
orgatlenisi” (Mathieu, 2009: 83). Scott'a gore toplumsal cinsiyet “cinsiyeti olan bir bedene zorla kabul ettirilmis bir
toplumsal kategoridir' (Scott, 2007: 11). Delphy'e gore ise, “cinsiyetler basitge biyolojik-sosyolojik karakterler degil,
erkeklerin kadinlar Uzerindeki iktidarinin olusturdugu (Marksist anlamda) siniflardir. Toplumsal cinsiyet, cinsiyeti
inga eder.”



33. Cinsiyet bir kere ikili bir karsitlik kuruldugunda batun toplumsal duzen ikili karsitliklar
Uzerinden kurulur. Buna gore kamusal ve 0Ozel alan ayrilir ve 0Ozel alan kadinlara
hasredilir. Toplumsal cinsiyet rolleri, kadinlarin ve erkeklerin istihdam hazirliklarini ve
istihdamlarinin dogasini belirler. Dahasi toplumsal cinsiyete dayali is bolimu sadece ev
icindekileri degil, kamusal etkinlikleri de belirler; esitsizligin nasil kuruldugunu ve
korundugunu da anlamimizi saglar (Bhasin, 2003; s. 6, 28).

34, Toplumsal cinsiyete dayall ayrimcilik, toplumsal yapida dogallastinldigi igin tespit
edilmesi her zaman kolay olmayabilir. Zira akilda tutulmasi gereken hususlardan birisi
de cinsiyetciligin her zaman dogrudan ya da dolayli ayrimcilik bigiminde degil korumaci
bir mahiyette de tezahur edebilecegidir. Nitekim kadinlara karsi ayrimciligin en sik
rastlanan bigimlerinden birisi "kadini korumak” adina ayrimcilik yapmaktir. Oysa
korumaci tutum ayrimeiligi 6nlemedidi gibi; yerlesik ayrimciligi pekistirir. En bilinen
ornegi evlenen kadin isginin kidem tazminatini alarak isi birakabilmesidir.®

35. Annelik sz konusu oldugunda da benzeri bir korumaci tutum agirlik kazanir. Nitekim
gebe ve cocuklu kadinlarin galisma sartlarina dair sayisiz duzenleme vardir. Bu
duzenlemelerin zaman igerisinde korumadan esitlige dogru evrildigi soylenebilir. Zira
korumaci politikalar uzun donemde kadinlarin yuksek tcretli iglerin disinda kalmasina;
isglictinde ayrismaya yol agtigi gibi (Bakirci, 2012; s. 70); kadinlarin izinlerini kullandiktan
sonra ise dénmemelerine, terfi firsatlarini kagirmalarina yahut ikincil sektérlerde
toplanmasina yol agmaktadir (Oztan, 2019; s. 99)

36. Kararin 62. Paragrafi soyledir:

Bu baglamda, gebelik s6z konusu oldugunda, hamile bir kadin (zerinde, objektif ve
makul bir gerekgeye sahip olmayan ve mesru bir amac gitmeyen olumsuz bir farkli
muamele, ayrimellik teskil etmektedir. Avrupa Birligi Adalet Divani (ABAD)'nin Dekker
Karari, kadinlarin gebelik nedeniyle ise alinmamasina iliskin en 6nemli kararlardan
biri olarak karsimiza c¢ikmaktadir. Bagvuranin isin gerektirdigi tim nitelikleri
tasimasina ve isveren tarafindan ise uygun aday olarak degerlendirilmesine
ragmen, hamile oldugunu isverene bildirmesinin ardindan ise alinmamasina iligkin
olan Dekker Karar’nda ABAD, bir kadinin gebeligi nedeniyle ise alinmamasinin
cinsiyet temelinde dogrudan ayrimcilik teskil ettigine ve bu tdr bir ayrmciligin
isverenin ekonomik menfaati de dahil olmak Uzere diger menfaatlerle hakli veya
mesru gosterilemeyecegine htikmetmistir. Bu husus, ABAD tarafindan su sekilde
ifade edilmistir.

"Sadece kadinlarin hamilelik nedeniyle istihdam talebinin reddedebilecedi ve bu tlr
bir reddin cinsiyete dayali dogrudan ayrimcilik teskil ettigi gézlemlenmelidir.

¢ Literatlrde ve Anayasa Mahkemesine gére bu uygulama pozitif ayrimeilik olarak degerlendirilse de esasinda
mevcut rolleri pekistiren; ev isini asli olarak kadin isi olarak goren zihniyetin sonucudur.



Hamilelik nedeniyle devamsizidin finansal sonuclart nedeniyle istihdamin
reddedilmesi, esasen hamilelik gergegine dayanmalidir. Bu tlr bir ayrimeilik, hamile
bir kadini ige alan bir isverenin dogum izni suresince maruz kalacagi mali zararla
ilgili gerekgelerle mesru hale getirilemez." (ABAD, Case C-177/88, Dekker v Stichting
VJV (1990), para. 12).

Bu cercevede, ABAD'In karar hukmu soyledir:

"Bir isveren, kadin bir adayla s6zlesme imzalamaktan gekiniyorsa ve bunun nedeni
gebe bir kadini ise almanin yol agacagi olumsuz etkiler, kamu mercileri tarafindan
belirlenmis olan galismaya uygun olmamaya iligkin kurallar ve igverenin analik izni
stresince karsilasacagi olasi mali kayipsa bu durum, istihdam, mesleki egitim, terfi
ve calisma kosullari alanlarinda erkekler ve kadinlar arasinda esit muamele
ilkesinin uygulanmasini ele alan 76/207 sayili Direktife aykiridir.”

37. Ote yandan annelik sadece biyolojik bir olgu degildir; kadinlara cesitli roller, anlamlar
ve gorevler de yukler. Bu nedenle hamile ve/veya cocuklu kadinlarin ise alinmamasinda
yahut is akitlerinin feshedilmesinde sadece isverenin kanuni sorumluluklari degil,
annelige yuklenen diger toplumsal anlamlar da rol oynar. Baska deyisle igveren
acisindan gebelik dogumla son bulan bir hadise dedildir, dogum sonrasinda annelikle
birlikte devam edecek baska kanuni yukimlUlUkler anlamina gelir. Burada gocuklarin,
bakim emeginin ve ev iglerinin aslen kadinin isi olarak gorulmesi ve eve dair
sorumluluklarin igin gerekleriyle gelistigi varsayimi etkilidir.

38. Annelige yuklenen anlamlar Kararda da yansimasini bulmustur. Nitekim Kararda
‘Ailenin ve Uyelerinin haklarina saygr duymali, bu baglamda Ozellikle de kadinlarin
nesillerin dremesindeki dnemli roluntn ayrimciliga neden olmamasi gerektigini dikkate
alarak (zerine disen sorumluluklari Gstlenmelidir' (Para 50) denmekte ve
annelik/gebelik nesillerin Gremesi gorevinin bir pargasi olarak degerlendirilmektedir.
Cocuklar sadece anneye ait olmamakla birlikte yetistiriimelerindeki butin sorumluluk
kadinlara yuklenmektedir.

39. Kuskusuz Kararda belirtildigi Gzere “Bir isveren, isinin énemli islevlerini yerine
getirebildigi strece gebelikle ilgili durumu nedeniyle bir kadini ise almayi reddedemez.
(Para. 73) Kararda bahsi gegen Sozlesme Mahkeme ve Komite kararlarinda da oldugu
gibi bir kadinin is basvurusu hakli olmayan bir gerekgeyle reddedildiginde ayrimcilik
yasagi ihlal edilmektedir.® Gebelik nedeniyle ise almama da dogrudan cinsiyet
ayrimeiligidir. Ote yandan yukarida agiklanan nedenlerle Karar, sadece analiga ve

9 Pekin Deklarasyonu ve Eylem Platformu, 1995, para. 165/c; BMEKSHK 18 No'lu Genel Yorum, para. 13; BMEKSHK 20
No'lu Genel Yorum, para. 10/a; GGASS Agiklayici Raporu, para. 136:76/207/EEC Esit Muamele Direktifi; 2002/73/EC
sayili Gozden Gegirilmis Esit Muamele Direktifi; 2006/54/EC sayili Direktif; Abd(laziz, Cabales ve Balkandali, para. 72;
ABAD Case c_177/88, Dekker vs. Stichting V)V (1990) para. 12; Case C-438/99, Jiménez Melgar ve Ayuntamiento de los
Barrios (2001), para. 3; AIHM, Aktas v. Tiirkiye, para. 272.

18



gebelige iliskin duzenlemeler cercevesinde degil; toplumsal cinsiyet rollerini de
kapsayacak bicimde degerlendirilmeli ve toplumsal cinsiyete dayali ayrimeilik oldugu
tespiti yapilmaliydi. Oysa Kararda toplumsal cinsiyete dayali ayrimcilida ve/veya
toplumsal cinsiyet rollerine atif bir yana, toplumsal cinsiyet kavrami dahi
kullaniimamigtir.

40. Esasa iliskin olarak degerlendirilmesi gereken bir baska husus da yapilan alintilarin
kaynak metninde bulunan toplumsal cinsiyet vurgusuna yer veriimemis olmasidir.
Ornegin Kararda Ekonomik, Sosyal ve Kiiltiirel Haklarda Ayrimcilik Yapmamaya iliskin 20
No'lu Genel Yoruma atif yapiimis ve “dogrudan ayrimciligin, yasaklanmis bir temele
iliskin bir nedenden 6tard, bir kisiye benzer bir durumdaki baska bir kisiden daha az
olumlu muamele edildiginde ortaya cikacagini, 6te yandan hamile bir kadinin
durumunda oldugu gibi, benzer ya da karsilastirilabilir bir durumun bulunmadigi
durumlarda da yasaklanmis gerekcelere dayall olarak olumsuz eylemlerin veya
ihmallerin de dogrudan ayrimciligi olusturdugunu” belirtilmistir. Komiteye goére, bir
kadinin hamile oldugu veya hamile olabilecegi gerekgesiyle ise alinmamasi cinsiyet
temelinde dogrudan ayrimciliktir. (BM EKSHK, Genel Yorum 20, para. 10/a, para. 20).

41. Kararda bahsi gegen 20 No'lu Genel Yorumun ilgili paragrafinda cinsiyet (sex]
kavraminin toplumsal cinsiyete dair kalip yargilarin, ényargilarin ve toplumsal cinsiyet
rollerinin toplumsal ingasini kapsayacak bicimde degistigi vurgulanirken™ Kararda buna
hi¢c deginilmemistir. Alintinin segilerek, alintilarin aslina sadik olmasi ve atlanan
bolimlerin Gg¢ nokta ile gosteriimesi gerekliligine uyulmamistir. Kuskusuz bu sadece
sekli bir atif kusuru degil ayni zamanda esasa etki eden bir unsurdur (Eco, 2017; s. 240).

0 BM EKSHK;, Genel Yorum 20, para. 20. "Cinsiyet. Sézlesme, ekonomik, sosyal ve kiltdrel haklardan yararlanma
bakimindan erkek ve kadinlarin esit haklara sahip olmasini givence altina almaktadir. Sézlesmenin kabul edildigi
tarihten bu yana “cinsiyet" baglaminda ayrimcilik yasagi yalnizca fizyolojik nitelikleri degil, ayni zamanda ekonomik,
sosyal ve kulturel haklarin esit bigimde kullaniimasinin éninde engel olusturan toplumsal cinsiyet kalip yargilarini,
onyargilari ve atfedilen rolleri kapsayacak sekilde, dnemli 6lciide gelismistir. Bu nedenle, hamile kalabilecegi
dusuncesiyle bir kadinin istihdam edilmemesi ya da kadinlarin, 6rnegin ise erkekler kadar zaman ayirmak
istemedikleri gibi kalip yargilardan kaynaklanan varsayimlar nedeniyle distk kademedeki ya da yari-zamanli iglerin
kadinlara ayrilmasi ayrimciliktir. Babalik izninin verilmemesi de erkeklere karsi ayrimci bir uygulama olarak
gerceklesebilir.” http://ihop.org.tr/wp-content/uploads/2007/12/ESKHKGY20.pdf Paragrafin asli icin bkz. “The
Covenant guarantees the equal right of men and women to the enjoyment of economic, social and cultural rights.
Since the adoption of the Covenant, the notion of the prohibited ground "sex" has evolved considerably to cover not
only physiological characteristics but also the social construction of gender stereotypes, prejudices and expected
roles, which have created obstacles to the equal fulfilment of economic, social and cultural rights. Thus, the refusal
to hire a woman, on the ground that she might become pregnant, or the allocation of low-level or part-time jobs to
women based on the stereotypical assumption that, for example, they are unwilling to commit as much time to
their work as men, constitutes discrimination. Refusal to grant paternity leave may also amount to discrimination
against men." Bkz. https://www.ohchr.org/en/hrbodies/crpd/pages/gc.aspx
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ispat Yiiki

42. Aynimceiligr 6lgmek ve ispatlamak gugtur zira ayrimer muamelenin dncelikle zihinsel
bir asamasl, niyet asamasl bulunur. ispatlanmasi gereken ayrimci muamelenin bu
ayrimel niyetin sonucu oldugudur. Ustelik bu niyet her zaman bilinli olmayabilir; belirli
kalip yargilar ve ényargilar nedeniyle de vuku bulabilir (Sever, 2018; s. 81). Toplumsal
cinsiyete dayall ayrimcilidin her zaman agikca ve hemen tespit edilememesinin nedeni
de budur. Kararda da belirtildigi Uzere "ayrimciliga ugradigi iddiasinda bulunan kisinin,
s0z konusu iddiasini kanitlayacak imkan ve araglara sahip olmasi mumkin
olmamaktadir. Zira, farkli muamelenin altinda yatan saik, gogu durumda yalnizca failin
distincesinde var olmaktadir." (Para. 65)

43. Ancak ayrimei muamelenin varligini kanitlamak icin failin niyetini yahut ényargi yahut
kalip yargiyla hareket ettigini ispatlamak gerekmez; baska deyisle failin cinsiyetgi, irkgi
vb. oldugunu ispatlamak gerekmez; muamelenin ayrimci oldugunu ispatlamak yeterlidir
(Avrupa Ayrimeilik Yasag Hukuku El Kitabi, 2010; s. 127). Bazi durumlarda iyi niyetli bir
uygulama da ayrimci sonuglar dogurabilir. Bu nedenle hem BM'de hem de bdlgesel
sistemlerde ispat yukunun paylasiimasina izin verilir.

44 [spat Yakamldlugune iliskin 97/80/EC sayili Konsey Direktifinin 4. maddesine gére;
taraf devletler, dogrudan ya da dolayli ayrimciligin bulundugunun 6ngaérulebileceqgi
durumlarda kisilerin esit muamele gérmediklerini iddia etmesi halinde, adli sistemlerine
uygun olarak gerekli énlemleri alirlar. Esit muamele ilkesinin ihlal edilmediginin karsi
tarafca ispat edilmesi gerekir. Buna ispat yukundn paylastiriimasi veya ispat yukinun
yer degistirmesi denir (Sever, 2018; s. 82; Karar para. 69).

45. Belirli durumlarda ispat belli karinelere dayandirilabilir. Nitekim 6701 sayili Kanun'un
21. maddesine gore “Minhasiran ayrimcilik yasaginin ihlali iddiasiyla Kuruma yapilan
basvurularda, basvuranin iddiasinin gercekligine iliskin kuvvetli emarelerin ve karine
olusturan olgularin varligini ortaya koymasi halinde, kargi tarafin ayrimcilik yasagini ve
esit muamele ilkesini ihlal etmedigini ispat etmesi gerekir." Benzer bicimde 4856 Is
Kanunu'nun 5/son fikrasinda da “(...) isci bir ihlalin varligi ihtimalini gticlt bir bigimde
gosteren bir durumu ortaya koydugunda, isveren boyle bir ihlalin mevcut olmadigini
ispat etmekle yukimld olur. (..)" hikm bulunur.

46. Karara konu olayda, basvuran gebe oldugu igin ise alinmadigini ve cinsiyet temelinde
ayrimciliga maruz kaldigini iddia etmektedir. Bir kadinin hakli bir neden olmaksizin salt
gebe oldugu icin istihdam edilmemesi tipki isini kaybetmesi gibi ulusal ve uluslararasi
hukuka gore yasaktir. Olayda basvuranin ise alinmama sebebi Muhataplar tarafindan
aciklanamadigi gibi aksi yonde delil de sunulmamistir. Muhataplar ses kaydi ve diger
belgelerle iddiasini ispatlayabilecek durumdayken; kendilerinden defaetle gesitliiletisim
araclariyla resmiyazi, telefon ve e-posta, talep ediimesine ragmen delil sunmamislardir.
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4] Karara konu olayda, yukarida bahsi gegen kalip yargilarin etkili oldugu dusunulebilir.
Zira gebelik isveren agisindan sadece dokuz aylik bir sureci, analik iznini, sut iznini
kapsamaz. Duruma gore baska yasal yukimlulukleri de beraberinde getirir. Tam da bu
nedenle, burada annelige yuklenen toplumsal anlamin ve yuklenen rollerin isverenlerin
tutumlarini belirledigi dustnalebilir. Bunun aksini ispat Muhataplara dusmektedir.
Kararda belirtildigi tzere (Para. 75) "basvuru konusu olayda, Muhataplarin basvuran
gebeligi nedeniyle ise almadiklari iddiasini gtrttemedikleri ve ayrimcilik yasagini ihlal
etmediklerini kanitlayamadiklari degerlendirilmistir.”

Caydincihk

48. Kanun 12/11. maddesi ile Yonetmeligin 23/1. maddesi uyarinca Kurul, verdigi kararlari
gerekli gordugu durumlarda, kisisel verilerin gizliligi ilkesine bagl kalmak kaydiyla uygun
vasitalarla kamuoyuna duyurabilir. Ayrimeiligin 6nlenmesi icin atilacak adimlar, alinacak
hukuki ve hukuk digi onlemler cesitlilik arz eder. Bu onlemlerden birisi de ayrimcilik
yapan kurum ve kuruluslarin kamuyla paylasilarak politikalarini ve uygulamalarini
gozden gecirmelerini saglamaktir. Bu nedenle Kurulun ayrimcilik yasaginin ihlal
edildigini tespit eden ve yaptirim 0ngoren kararlari gibi ayrimcilik yasaginin ihlal
edilmedigini tespit ettigi kararlari da, gocugun Ustun yarari ve kanunlarda belirtilen
haller disinda baskaca sarta gerek olmaksizin kamuyla paylasiimalidir. Kararlarin
kamuyla paylasilmasinin en etkin yolu Kurumun web sitesi Uzerinden yayimlamaktir.
Aksi durum seffaflik ve hesap verebilirlik ilkelerini zedelemektedir. Zira Kanun'da yer
alan “gerekli gorulen haller'in neler oldugu belirli degildir. Ayni sebeple yayinlanmayan
kararlarin neden yayimlanmadigi ve/ya da yayimlanmayacagi da belirli degildir.

49. Yukaridaki aciklamalarla iligkili bir baska husus da ayrimciligin énlenmesine dair
kararlarin caydirict olmasidir. Kanun geregi idari yaptinm uygulandigi hallerde dahi
(md.25), gintin kosullarinda s6z konusu idari ceza miktarlari (bin Trk lirasindan on bes
bin Tirk lirasina kadar) caydiric degildir. Bu nedenle caydiriciligi saglamanin yollarindan
birisi Muhataplarin adinin agikga yaziimasi ve kamuoyuyla paylasiimasidir. Ancak 6701
sayill Kanun'un 12/11. maddesi uyarinca kisisel verilerin gizliligi ilkesine bagl olarak
Muhataplarin adlari kamuyla paylasiimamaktadir.

50. Oysa Turkiye Cumhuriyeti Anayasasinin 20/son fikrasi uyarinca da “Kisisel veriler,
ancak kanunda 6ngorulen hallerde veya kisinin agik rizasiyla islenebilir. Kisisel verilerin
korunmasina iligkin esas ve usuller kanunla dlzenlenir." Nitekim Kisisel Verilerin
Korunmasi Kanunu'nun 5/2(a) maddesinde "Kanunlarda agikga ongértimesi” halinde
veri islenebilecektir. Dolayisiyla 6701 sayili Kanun'da yapilacak bir degisiklikle ayrimeilik
yasagini ihlal eden kurum ve kuruluglarin adlarinin paylasiimast mimkun olacaktir. Yine
KVK Kanunu'nun 5/2(e) maddesine gore verinin islenmesine cevaz verilen hallerden
birisi “bir hakkin tesisi, kullanilmasi veya korunmasi igin veri islemenin zorunlu
olmasidir.” Burada da insan haklarr hukukunun en 6nemli ilkelerinden esitlik ilkesinin



korunmasi s6z konusu oldugu icin 6701 sayill Kanun'da yapilacak bir degisiklikle
kararlarin kamuoyuyla paylasiimasi usull degistirilebilir. ~ Tekrar pahasina oOzellikle
ayrimeilik yasaginin ihlal edildiginin tespit edildigi durumlarda Muhataplarin adlarinin
yayinlanmasi caydiricilik ve kararlarin etkililigi agisindan onemlidir.

51. Caydiricilikla ilgili bir baska husus da ayrimcilik yasagini ihlal ettigi tespit edilen
Muhatap/lara uygulanacak idari yaptirimin etkili olmasidir. 6701 sayili Kanun'un 25/1.
Maddesine gare "Ayrimcilik yasaginin ihlali halinde, bu ihlalin etki ve sonuglarinin agirhigi,
failin ekonomik durumu ve goklu ayrimeiligin agirlastirici etkisi dikkate alinarak ihlalden
sorumlu olan kamu kurum ve kuruluslari, kamu kurumu niteligindeki meslek kuruluslar,
gercek Kisiler ve 6zel hukuk tuzel Kisileri hakkinda bin Turk lirasindan on bes bin Turk
lirasina kadar idari para cezasl uygulanir.” Ayrimcilik yasagini ihlal edenlere idari bir
yaptirim olarak para cezasinin verilmesi olumlu bir hikiim olarak degerlendirilebilir. Zira
“etkili bir arag olarak uygulanirsa, ayrimciliga maruz kalan birgok kisi uzun, masrafli ve
cogu zaman etkisiz olan vyargisal sureclere girme zorunlugundan kurtulacaktir.
Ayrimcilik ile karsilasan bireylerin hizli ve etkili bir yolla hakkini aramasinin yolu agiimis
olacaktir.” (Duman, 2017; 46).

52. Olayda Muhatap 1 T. G... B.. AS. Genel Mudurligu hakkinda 10.000,00 (onbin)-TL
tutarinda; A. insan Kaynaklari Ozel istihdam Hizmetleri ve Aracilik Limited Sirketi
hakkinda ise 5.000,00 (besbin)-TL tutarinda idari para cezasi uygulanmasina karar
verilmistir. Tarkiye'nin mevcut kosullarinda s6z konusu idari para cezasinin caydiricilig
tartismalidir.

Kanun Yollari

53. 6701 sayili Kanun'un 12/10. maddesi ve ilgili Yonetmeligin 22/3. ile 74. maddelerine
gore “ilgili kisilerin bu kararlara karsi hangi hukuki yollara basvurabilecekleri, sureleri ile
birlikte belirtilir." Kararda "Karara karsi teblig tarihinden itibaren 60 gun igerisinde
Ankara idare Mahkemelerinde yargi yoluna basvurulabilecegine” hiikmedilmistir. Buna
karsilik Harun Mertoglu ve Halil Kalaballk karsi oylarinda asagidaki agiklama
cercevesinde cogunlugun gortsiine katimadiklarini ve Ankara idare Mahkemelerine
degil de sulh ceza mahkemesinde yargl yoluna basvurulabilecegini belirtmislerdir. Olay
asagidaki aciklama cercevesinde degerlendirildiginde yapilan tespit isabetli
goéranmektedir.

6701 sayili Kanunun 25. maddesinde OGngorulen idari para cezasinin, 5326 sayili
Kanun'un 16. maddesinde belirtilen idari yaptirim tdrlerinden biri olmasi ve adi
gecen Kanunda idari para cezasina karsl kanun yoluna iliskin bir duzenlemeye yer
verilmemesi hatta, 6701 saylll Kanunda hukim bulunmayan hallerde idari
yaptirimlara iliskin olarak 30/3/2005 tarihli ve 5326 sayili Kabahatler Kanunu
hiiktimleri uygulanacaginin agikga belirtiimesi nedeniyle; 1) 5326 sayili Kabahatler
2



Kanunu'nun 5560 sayili Kanun'la degisik 3. maddesinde belirtilen, idari yaptirm
kararlarina karsi kanun yoluna iliskin hukimlerinin, diger kanunlarda aksine hukim
bulunmamasi halinde uygulanacagi, goérevli mahkemenin belirlenmesinde 5326
sayll Kanun hiikimleri dikkate alinacagindan, Turkiye insan Haklari ve Esitlik
Kurulu'nun 6701 Sayili Kanunun 25. Maddesinin birinci fikrasi geregi ayrimcilik
yasaginin ihlali halinde, (..) ihlalden sorumlu olan kamu kurum ve kuruluslari, kamu
kurumu niteligindeki meslek kuruluslari, gercek kisiler ve 6zel hukuk tuzel kisileri
hakkinda verdigi idari para cezas! kararlarina karsl, 5326 sayili Kanunun 27
maddesinin (1) numarali bendi uyarinca idari para cezasi ve mulkiyetin kamuya
geciriimesine iliskin idari yaptirrm kararina karsi, kararin tebligi veya tefhimi
tarihinden itibaren en ge¢ on bes gun iginde, sulh ceza mahkemesine
basvurulabilecegi; (..) Gerekcesiyle, 2019/2428 sayili basvurunun Tirkiye insan
Haklari ve Esitlik Kurulunun 14/01/2020 tarihli ve 112 sayili toplantisinda alinan
2020/8 sayili kararinda belirtilen Kurulun para cezasina iliskin kararlarinda Ankara
Idare Mahkemelerinin gérevli olduguna iliskin cogunlugun géristne katiimiyoruz.

SONUG

54. 2020/8 sayili Kurul Karari esasen ise alimda gebelik temelli ayrimcilik iddiasina karsi
verilmigtir. Kararda ilgili mevzuat, ulusal ve uluslararasi dizenlemeler dikkatle segilmis
ve ilgili Komite ve Mahkeme kararlarina atifta bulunulmustur. Kararda basvuranin
iddiasi hakli bulunmus ve ayrimcilik yasaginin ihlali tespiti ile birlikte Muhataplara idari
para cezasl uygulanmasina hukmedilmistir.

55. Kararin esasini olusturan ulusal duzenleme 6701 sayili Kanun'un isverenlerin veya
isveren tarafindan yetkilendirilmis kisinin, istihdam basvurusunu gebelik, annelik ve
cocuk bakimi gerekgeleriyle reddedemeyecegini dizenleyen 6/3. maddesidir. Bu
madde, mevzuattaki cok 6nemli bir boslugu doldurmaktadir.

56. Ne var ki Kanun'da toplumsal cinsiyet perspektifi olmadigi gibi, toplumsal cinsiyete,
cinsiyet kimligine ve cinsel yonelime dayali ayrimciliga hi¢ yer veriimemistir. Bu durum
Karara da yansimistir ve Kararda toplumsal cinsiyet rolleri ve bunlari belirleyen kosullar
dikkate alinmamigtir. Buna karsilik kadinlarin istihdamina ve galisma kosullarina iliskin
korumaci tutumun Karara yansidigi soylenebilir.

57, Ayrimeilik yasaginin tespiti, ayrimciligi yaratan kosullarin belirlenmesini ve bu
kosullarin da ortadan kaldiriimasini saglayacak onlemlerin alinmasini gerektirir. Gebe
bir kadinin sirf gebe oldugu icin ise alinmamasi kendi basina bir ayrimcilik ve hak
ihlalidir. Bunun tespiti i¢in kadinlara “nesillerin Gremesi gorevini" yiklemeye gerek
yoktur. Ayrimcilik sebebi dogru temellendirilmelidir. Bagka deyisle ayrimcilik yasaginin
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uygulanmasl ya da ayrimcilik yapilmamasi mevcut cinsiyet rollerini pekistirecek
nitelikte olmamalidir.

58. Kuskusuz mevcut cinsiyet rollerini pekistirmekten kaginmak icin alinabilecek
onlemler detayll ve sadece hukuki degildir. Ancak hukuk gercevesinde bakildiginda
yapilabilecekler hala mevcuttur; 6701 sayill Kanuna toplumsal cinsiyete, cinsel yonelime
ve cinsiyet kimligine dayali ayrimcilik ibareleri eklenmeli; ayrimcilik sebepleri sinirli
sayida tutulmamalidir. Kanun, Anayasaya ve uluslararasi dizenlemelere uyumlu hale

getirilmelidir. Karar alinirken cinsiyet kavraminin salt biyolojik degil; toplumsal ve
kaltarel anlamlarini da icerecek bigimde yorumlanmasi da bir baslangic olusturabilir.

59. Karara iliskin dikkat edilmesi gereken hususlardan birisi de kararlarin yazm
usulidar. Kararlarda evrensel yahut en azindan Uzerinde uzlasiimis atif kurallarina
riayet edilmesi, atif yapilirken kaynak metne sadik kalinmasi zihinlerde soru isareti
kalmamasi bakimindan 6nemlidir.

60. Daha once de belirtildigi Gzere ayrimciligin onlenmesi igin atilacak adimlar, alinacak
hukuki ve hukuk disi onlemler gesitlilik arz eder. Ayrimcilik yapan kurum ve kuruluslarin
kamuyla paylasilarak politikalarini ve uygulamalarini gozden gegirmelerini ve
degistirmelerini saglamak da bu 6nlemlerden birisidir. Bu nedenle Kurulun ayrimcilik
yasaginin ihlal edildigini tespit eden ve yaptinm ongoren kararlari gibi ayrimcilik
yasaginin ihlal edilmedigini tespit ettigi kararlari da, gocugun ustin yarari ve kanunlarda
belirtilen haller disinda baskaca sarta gerek olmaksizin kamuyla Muhataplarin agik
isimlerinin yayimlanarak paylasiimalidir.
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INTRODUCTION

The Human Rights and Equality Institution of Turkey (TIHEK) was established by Law No.
6701, which was adopted on 04.20.2016 and came into force upon being published in the
Official Gazette No. 29690, as a national human rights institute. The aim of the
enactment of Law No. 6701 is related to the harmonization of national legislation with
the EU legal acquis. According to Article 1 of Law No. 6701, the purpose of this Law is to
establish the Human Rights and Equality Institute of Turkey as well as to regulate its
structure, tasks and its authorities since it shall carry out its activities based on dignity
and work to protect and develop human rights, to ensure the right of people to be
treated equally, to prevent discrimination in the enjoyment of legally recognized rights
and freedoms and to act in line with these principles, and to fight against torture and
ill-treatment effectively as well as to establish the national preventive mechanism in
this respect.”

Moreover, according to the provisions of 9/1 (g) and (§) of the same Law: "To examine,
investigate, make a decision and follow up the consequences of violations of the
prohibition of discrimination ex officio or upon application” and "to guide help who apply
to the Institute with the allegation of being discriminated to alleviate their grievances
and to help them in following their applications before administrative and judicial
mechanisms." To see applications, which citizens submitted to the Institute, and their
subjects, you can look at the table below from the official annual report published by
the Institution in 2019.2

Table 11: Yillar itibariyle Kuruma Yapilan Basvuru Sayilari ve Kategoriler

KATEGORILER/YILLAR 2017 (YNTM. ONCESi) | 2017 | 2018 | 2019
AYRIMCILIK YASAGI

ULUSAL ONLEME MEKANIZMASI

INSAN HAKLARININ KORUNMASI VE GELISTIRILMESI _“

121

%0
DIGER CESiTLi BASVURU VE TALEPLER 30 ““
TOPLAY | s | s ||
GENEL TOPLAM 1107

2 Tiirkiye Insan Haklari ve Esitlik Kurumu Faaliyet Raporu 2019
https://www.tihek.gov.tr/upload/file_editor/2019/2018 _ayr%C4%B1mc%C4%B11%C4%B1kla_m%C3%BCcadele_raporu.p
df s. 40 vd.
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Table 12: Ulusal Onleme Mekanizmasi Basvuru Konular!

ISKENCE VE KOTU MUAMELE YASAGI 273
NAKIL TALEBI (AILEVI, SAGLIK, EGITIM ve DIGER SEPEBLER DAHIL] 203
SAGLIK HAKKI 193
INFAZ KURUMU GENEL IDARESINE ILISKIN STKAVETLER 126
FiZIKSEL KOSULLAR 45
DIS DUNVYA ILE ILETISIM 35
SOSYAL VE KULTUREL ETKINLIKLERDEN FAYDALANDIRMA 33
SURELI VE SURESIZ YAYINLARA ERISIM 2%
EGITIM HAKKI 19
BESLENME HAKK| 18
AYRIMCILIK YASAG! 13
MULKIYET HAKKI 9
OZEL HAYAT VE ATLE HAYATININ KORUNMASI 6
IZIN HAKKI 6
CALISMA HAKKI 5
ETKILi BASVURU HAKKI 3
DILEKCE HAKK| 2
Kisi 6ZGURLUGU VE GOVENLIGI 2
YARGILAMA SURECLERI 2
BILGI VE BELGE TALEBI 1
IHBAR VE SIKAYET 1
0ZGURLUK VE GUVENLIK HAKKI 1
SECME VE SECILME HAKKI 1
YASAMA HAKK] 1
TOPLAM 1062

As can be seen in Table 12, there is no application regarding freedom of expression. It is
a fact that human rights categories for which citizens make their applications to the
Institute are an indicator. Similarly, human rights violations for which citizens have not
been applied are an indicator, too. The striking point in the table below (Table 13) is that
there are no applications regarding gender discrimination. There is only an allegation of
pregnancy-based discrimination in this respect. It is noteworthy that there are no
applications for gender-based discrimination.

Table 13: Ayrimcilikla Miicadele Gérevi Kapsamina Giren Basvurular

MOBBING (ISYERINDE YILDIRMA)
DOGRUDAN VE DOLAYLI AYRIMCILIK IDDIAS]
DIN TEMELLI AYRIMCILIK iDDIAS|

SECME VE SECILME HAKKI
ETNIK KOKEN TEMELLI AYRIMCILIK DDISASI
MEDENI HAL TEMELLI AYRIMCILIK IDDIASI
SOSYAL HiZMETLERDE AYRIMCILIK

ENGELLILIK TEMELLI AYRIMCILIK IDDIASI
YARGILAMA SURECLERINDE AYRIMCILIK IDDIASI
GEBELIK TEMELLI AYRIMCILIK iDDIASI

SERVET TEMELLI AYRIMCILIK IDDIASI

SIYASI VE FELSEFi GORUS TEMELLI AYRIMCILIK IDDIAS]
DIGER

TOPLAM

— N
~FJ
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This report will examine the Human Rights and Equality Institute of Turkey Board
Decision No. 2020/8 which was made in its meeting no 112 dated 14/01/2020 about an
application submitted to the Institute.

The subject of the Board Decision to be examined is the above-mentioned
pregnancy-based discrimination allegation. It should be noted immediately that the
Institute made another decision (decision No. 2020/176) about another application with
an allegation of pregnancy-based discrimination.’

Before examining the Board Decision numbered 2020/8, some important issues for this
report will be covered. The first of these issues is the deficits experienced before and
during the establishment of the Institute. Indeed, public authorities did not consult civil
society organisations about the establishment of the national preventive mechanism
and although it should be the case for any preventive mechanism to be established
within the framework of Paris Principles.* Moreover, these organisations’ criticisms
were not taken into account. Secondly, the objective and duties of this mechanism,
which was established to realise equality and prevent discrimination, is formulated too
broad [to be achieved]. The institution's mandate is so broad that no single institution
can effectively perform such human rights tasks- for example-in the case of tasks of
preventing discrimination and combating torture and ill-treatment only. It is because
the realization, proof tools and repair mechanisms of each of these tasks are different.®

As regards the present report, another important issue is the method of sharing the
decisions taken by the institute with the public. Under Law No. 6701 (Art. 12/1(11) and the
Regulation of the Law on Procedures and Principles of the Human Rights and Equality
Institution of Turkey (Art. 23), decisions shall be shared with the public in cases where
deemed necessary. It is one of the conditions of realizing the objectives of the Institute
that every decision made on discrimination, a very significant issue, is shared with the
public in all cases, not when deemed necessary only (see. Paragraph 48). Another

$https://www.tihek.gov.tr/upload/file_editor/2020/09/1600866919.pdf

* According to the Paris principles, A national institution shall, inter alia, have the following responsibilities: Any
situation of violation of human rights which it decides to take up; To submit to the Government, Parliament and any
other competent body on human rights violations, compliance with international human rights instruments and
related legislation and the implementation; the institution should be in contact with regional and international
organizations; the institution should undertake the task of training and providing information in the field of human
rights. 5), some institutions have been given semi-judicial powers (Kjaerum, 2003, For details see;
https://ihddiyarbakir.org/Content/uploads/40c5677b-612a-45fc-a614-80dc2d39c04c.pdf; Karan, 2009; 58-62;
https://www.ombudsman.gov.tr/contents/files/717Paris-Prensipleri.pdf;
https://www.un.org/ruleoflaw/files/PRINCI~5.PDF)

5 Regarding the formation process of TIHEK and its compatibility with Paris principles, Lawyer Ezgi Duman's report
entitled the "Anti-Discrimination and Equality Authority and Turkey's Human Rights Report" is an important source.
For the full report;
https://www.stgm.org.tr/e-kutuphane/ayrimcilik-yasagi-turkiye-insan-haklari-esitlik-kurumu-raporu. See also.
(Karan, 2018; 98-99, 103).



important issue in terms of the decision in question is that there is no gender
perspective in the Law, nor does the Law include discrimination based on gender,
gender identity and sexual orientation. Having no regulation of discrimination based on
gender, gender identity and sexual orientation in law with broad definitions of
discrimination types, which regulates indirect discrimination that is difficult to be
proved, is not a coincidence, but the result of a conscious choice.

As a matter of fact, according to Article 3 of Law No. 6701, "discrimination based on
gender, race, colour, language, religion, belief, sect, philosophical and political opinion,
ethnic origin, property, birth, marital status, health status, disability and age is
prohibited." As can be seen, there are limited numbers of reasons for discrimination.
According to Article 2 of the UDHR, one of the most basic human rights instruments
which Turkey is a party, "Everyone is entitled to all the rights and freedoms set forth in
this Declaration, without distinction of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other
status." Article 14 article of the European Convention on Human Rights regulating the
prohibition of discrimination is as follows: “The enjoyment of the rights and freedoms
set forth in this Convention shall be secured without discrimination on any ground such
as sex, race, colour, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status." The Constitution of
the Republic of Turkey has followed this path that is in line with international
regulations. According to Article 10 of the Constitution “Everyone is equal before the law
without distinction as to language, race, colour, sex, political opinion, philosophical
belief, religion and sect, or any such grounds.”

In summary, it is a choice to keep the reasons for discrimination in a limited number by
not adding a statement such as "etc." to the reasons for discrimination listed and not
regulating discrimination based on gender, gender identity and sexual orientation. This
choice not only reflects the current legal policy of the Government but can also be
associated with the rising anti-gender movements around the world. Undoubtedly, as
can be seen below, it has also affected the functioning and decisions of the Institution.

¢ Anti-gender movements present the concept of gender as an ideology designed to overthrow society. Although
these movements emerge according to the social structures and conditions of their country of origins, as
Ozkazanc stated, they have many common features; strict sexism, homophabia, misogyny, familial conservatism,
anti-immigrant, militarist etc. It can be said that there is always an anti-gender discourse in Turkey; it has risen
within the framework of the discussions about the Istanbul Convention. For more details, see: Ozkazang, 2020; p.
28-29; Sahin, 2020; p. 656 vd.)



1. CASE

Application No: 2019 / 2428

Meeting Date/No: 14.01.2020 / 112

Decision No: 2020 / 8 Applicant: H...D... (TC..]

Respondent 2: A. insan Kaynaklari Ozel istihdam Hizmetleri ve Aracilik Ltd. Sti.

1. The applicant, HD, in her application received on 05/07/2019 and numbered 2428-in
summary-states; that she applied for a position in the call centre established by T G...
B.., she received a phone call from the relevant unit on 15.05.2019 about whether she
wanted to work at the Sivas Call Center; she responded that she wanted to work and
indicated that she was pregnant during this interview. The applicant also stated that
she was told that the team would consult the Bank's experts on the matter and would
get back to her, yet there was a response within one month. The applicant claimed that
she had been denied a position due to her pregnancy, and requested that her problem
be solved, and grievance be compensated. Upon the preliminary examination of the
application’s petition, it was decided that the Anti-Discrimination and Equality Unit will
examine the application on the merits.

2. THE FACTS

2. The applicant applied for a Customer Consultant position, which was posted by the
respondent, in the Call Centre A.S [company]. established by TG... B... via Kariyer.net on
08.03.2019. AS. made an application for the job post opened for the Customer
Consultant position in Ankara. The applicant was then called by Respondent 2 on
15.05.2019 and was asked whether she was interested in the Sivas Call Center Customer
Representative position.

3. The applicant claimed that she stated that the position offered by Respondent 2 was
suitable for her, that she also asked in the telephone conversation whether her
pregnancy would cause a problem; upon the information that the interviewee was
pregnant, Respondent 2, who is also an official of the company, stated that this fact
would be reported to the manager and that she would receive a response; yet no
response was given.

4. In response to the applicant’s allegation of discrimination, written observations on
the accusation were requested from Respondent 1the General Directorate, T. G..B... A.S.
Respondent 1 sent a written observation to the Institution via the letter dated
30/07/2019 and No. 2782 that states the private employment company called A. insan
Kaynaklari Ozel istihdam Hizmetleri ve Aracilik Ltd. Sti [A. Human Resources Private



Employment Services and Brokerage Ltd.], which provides consultancy services to the
Bank, conducted the preliminary process of interviewing candidates who applied for
the position.

5. The Respondent 2 namely A. insan Kaynaklari Ozel istihdam Hizmetleri ve Aracilik
Ltd. Sti stated that the applicant was invited to take the exam for the position in
question, but that the applicant did not take it. The respondents alleged that the
applicant had conveyed that she was not interested in the position on the ground that
she was pregnant and that the process was terminated at her own will.

6. The applicant called the Institution by phone and requested information about the
status of her application. The Institution representatives give her information about
the application requirements and preliminary examination conditions, and under the
relevant articles of Regulation of the Law (No. 6701) on Procedures and Principles of
the Human Rights and Equality Institution of Turkey (hereinafter the Regulation) that
came into force following it was published in the Official Gazette No. 30250 and dated
24112017; she should apply to the other party, who is accused of being responsible for
the practice contrary to the law, before applying to the Institution.

7. Upon this information, the Applicant called Respondent 1T. G... B... and asked for

fixing the problem resulting from the practice yet she was not answered within 30
days. The applicant made an individual application to the Institution on 05.07.2019,

claiming that she was not admitted to the position due to her pregnancy.

8. After the preliminary examination of the application petition, the Anti-Discrimination
and Equality Unit examined the application on the merits and 14.01.2020, the Unit holds
that

« T G.. B.. AS. Directorate General violated the "Prohibition of Discrimination” which
under the protection of Article 3 of Law No. 6701,

- A.. insan Kaynaklari Ozel istihdam Hizmetleri ve Aracilik Limited Sirketi violated the
"Prohibition of Discrimination” which under the protection of Article 3 of Law No. 6701,

« An administrative fine of 10.000,00 (ten thousand) -TL would be imposed on the T. G...
B.. AS. General Directorate. T G... B... AS.

+ An administrative fine of 5.000,00 (five thousand) -TL would be imposed on A. insan
Kaynaklari Ozel Istihdam Hizmetleri ve Aracilik Limited Sirketi,

- the decision will be notified to the parties,

- the decision will be announced to the public,

- An appeal against the decision can be filed before the Ankara Administrative Courts
within 60 days from the date of natification,

- the decision was made by the majority of votes since Mr Harun Mertoglu, Mr Halil

Kalabalik and Mr Mehmet Altuntas voted against the decision.
10



3. ASSESSMENT OF THE DECISION

A. Procedural Assessment

9. The rules of procedure and the methods applied (such as reasoning, research
method) in all kinds of institutions and court decisions and legal actions make a direct
impact on the essence of a decision. Accordingly, the Human Rights and Equality
Institution of Turkey's decision (hereinafter the decision) which was made in its meeting
no 112 and on 14/01/2020 (the decision in question is about application no. 2019/2428)
will be evaluated as regards the procedures before being assessed from the merits
perspective.

Assessment of the Drafting Procedure of the Decision

10. The overall assessment of the decision shows that its style is clear. Although
relevant authorities and courts often write decisions with long sentences and
solecisms the Board Decision 2020/8 was written in a simple style that readers can
understand in Turkey. In this respect, the issues addressed in the Decision were
addressed and have the quality to explain their meaning.

11. On the other hand, as in the case of court decisions, relevant public institutions’
decisions (such as TIHEK and Ombudsman Office or KDK) are / will be the subject of
scientific studies and reports. The decision refers to national and international
jurisprudence and also includes views on the issue in the doctrine. References to
research, monographs and articles are important and guiding and are part of the
decision. Thus, it is essential to comply with universal or at least agreed citation rules
in such references to avoid any question marks in the minds of those who examine
these decisions.

12. There are references to 2 other sources namely (Kitching, 2005) in paragraph 53 and
(FRA, 2010, p. 124) in paragraph 65 of the decision yet there is no more details or any
information in the works cited. As stated above, the citation rules are important not
only in terms of fulfilling the formal elements but also in terms of guiding other
researchers. Accordingly, lack of details such as the title of the work in question, the
publisher, and the cited page number should be considered as a deficiency. If these
citations are translated from another source, the quote should be given in quotation
marks or indicated by paragraph indent (Eco, 2017; p.240).

Assessment of Admissibility

13. According to Article 3/2 of Law No. 6701, "Within the scope of this Law discrimination
based on gender, race, colour, language, religion, belief, sect, philosophical and political
opinion, ethnic origin, property, birth, marital status, health status, disability and age is

prohibited.” According to article 6/3 of the Law, of which title is "Employment and
1l



self-employment’, "The employer or the person authorized by the employer cannot
refuse an application for a position on the grounds of pregnancy, motherhood and
childcare."

14. Under article 9(g) article of Law No. 6701, the institution is in charge of examining,
investigating, making a decision, and following the consequences of violations of the
prohibition of discrimination, ex officio or upon application. Under article 48 of the
Regulation, of which title is "Conducting Preliminary Examination”, applications should
be subjected to a preliminary examination before starting the examination and
investigation. The Institution completed the preliminary examination as the Law and
the Regulation require; declared the application admissible on the ground of direct
discrimination based on gender accusation.

15. One of the dissenting opinions about the decision states that the application
should be declared inadmissible on the following grounds:

- Before applying to the Institution, the applicant should request the remedy of
practice that s/he claims to be contrary to this Law. If these requests are rejected
or there is no response within thirty days, s/he can apply to the Institution. This
request must be documented and proven. Stating that the applicant fulfilled this
legal obligation via a phone call is not enough.

- Applications regarding the claims of discrimination, which fall into the scope of
article 5 of Law No4857 can be made in cases where no sanction decision has been
taken through complaint procedures set out in Law No4857 and its relevant
legislation are followed. The obligatory provision of the law was also ignored.

- The examination process (such as asking and receiving written opinions, offering
a friendly settlement and carrying out the process) should be carried out
separately for each respondent, and the equality of arms must be ensured.

- The applicant’s pregnancy report should have been added to the file.

- Although the friendly settlement process should have been started, completed
and presented to the Board before the examination report was drafted, it was
initiated with the decision of the Board. Similarly, although the friendly settlement
was initiated with only one of the respondents, administrative sanctions were
inappropriately imposed on both of them.

The points of dissenting opinion about the admissibility will be assessed in the
relevant headings below.

Assessment of the Requirement for Remedy Before Applying to the Institution

16. According to Article 17/2 of Law No. 6701, "The concerned parties shall request the

remedy of the practice they claim to be contrary this Law before submitting their

applications to the Institution” from the relevant party. If these requests are rejected or
12



there is no response within thirty days, s/he can apply to the Institution. However, the
Institution may accept applications without considering this condition in cases where
there is a possibility of damages that are difficult or impossible to compensate.”
According to article 49/2 of the Regulation, "Application submitted to the Institution
without requesting remedy from the related party to the practice claimed to be
unlawful shall be sent back to the applicant.” The applicant is notified of the decision.
The application date to the institution is accepted as the date of submission of the
application to the relevant party. The relevant institution shall respond within 15 days.
Upon sending the application to the relevant party by the Institution; a) From the date
of notification of the response to the applicant by the relevant party, b} If the relevant
party does not respond within thirty days, an application can be made to the Institution
again after the expiry of this period.

17. As can be observed from the relevant provision, Law does not have any clear
guidance of how the request for remedy should be made and documented. Article 47/1
(d) of the Regulation only states that "It shall be examined whether any application for
remedy regarding practice claimed to be contrary to the Law has been made or not
before applying to the Institution”; yet it does not indicate it as a pre-requisite.
According to this article, any written or unwritten request for remedy must be
considered valid. Moreover, if this had been a deficiency, the Institution would have to
decide to send it back to the applicant under the relevant provisions of the Regulation.

Assessment of Complaint Procedures

18. In this present case, the applicant called the Institution and received information
and thereupon called Respondent 1 TG... and asked for a remedy for the problem
resulting from the practice yet she was not answered within 30 days. It is possible to
check and confirm this situation from the bank interview records. Therefore, the
required conditions to make an application were met.

19. As regards article 5 of Law No. 4857 the article in question stipulates that "a different
a direct or indirect practice cannot be applied to a worker due to the gender or
pregnancy status in drafting a contract, determining his/her working conditions,
enforcing, and terminating the contract’; yet the same article states

"In the case that the provisions of the above paragraph are violated in the employment
relationship or its termination, the worker shall be entitled to an appropriate
compensation up to four months' wage and s/he can request for other benefits related
to the job." This provision is not applied to discrimination cases in recruitment. Under
the general provisions of discrimination in the recruitment phase, pecuniary and
non-pecuniary compensation can be claimed in the case of problems with the
employment contract (Senyen Kaplan, 2017; p.261). This gap is filled with article 6/3 of
Law No. 6701. According to this article, "the employer or the person authorized by the

13



employer cannot reject the employment application on the grounds of pregnancy,
motherhood and childcare.” Hence, it is appropriate to apply to TIHEK.

Assessment of the Equality of Arms

20. Respondent 1. T. G. B. A. S. General Directorate, which is reported to be responsible
for the allegations of discrimination, was asked to submit its written observations on
the applicant’s allegations. Respondent 1sent a written observation to the Institution
via the letter dated 30/07/2019 and No. 2782 that states the private employment
company called A. Human Resources Private Employment Services and Brokerage Ltd.
Sti. was following these procedures. Upon the response of Respondent 1, Respondent
2 A. Human Resources Private Employment Services and Brokerage Ltd. was asked to
submit its written observations on the applicant’s allegations. No response was
received from Respondent 2 within the periods specified in the Law; the Institution
repeatedly asked Respondent 2 to submit its written opinion by writing a second letter
dated 30/09/2019 and no. 1489. Responded 2 submitted its observations to the
Institution with the letter dated 17/10/2019 and no. 3823. Upon receiving the written
observation from the Respondent, it was shared with the applicant and the applicant’s
written observations were requested. The applicant's written observation was
submitted to the Institution with the letter dated 13/11/2019 and no. 4268 Institution.
This whole process was completed in line with the equality of arms concept and
accordance with the Law.

21. The applicant, along with her written observation, submitted the audio recordings
of the two telephone conversations made on the subject and the written transcripts
of these interviews to the Institution; the Respondents were requested to send to the
Institution a copy of all the conversations with the applicant during the recruitment
process, including the phone calls made by the applicant in her petition, as well as
written comments on the applicant’s allegations. Respondent 1 submitted the
requested information-documents to the Institution on 18/12/2019. Given the fact that
no response was received from Respondent 2 within the legal period, the Institution
reiterated the information-document request via telephone and e-mail, but no
response was received from Respondent 2. This whole process was completed in line
with the equality of arms concept and accordance with the Law.

Assessment of the Tools of Proof

22. As stated in the dissenting opinion, a pregnancy report could have been requested
by the applicant. However, considering the current situation, there is no doubt that the
claim of pregnancy is not true.

23. On the other hand, Respondent 1, which a Bank, shared some data on female
employment in the Bank. According to the data, 10,374 women currently work in the
Bank and the rate of female employees to total employees is 56%. Besides, the data

&



indicate that 203 women employees are pregnant and 187 of them are on maternity
leave. At this point, Respondent 1 or the Bank could have been asked to provide data
on how many of the women who declared that they were pregnant at the time of the
job application were accepted for the job. While this request may seem an issue of
procedure, it is actually of a nature that will affect the merits. Respondent 1 or the
bank’s allegation that there is no discrimination against currently employed pregnant
women does not support or disprove the allegation.

Assessment of the Friendly Settlement Process

24. According to Article 18/3 of Law No. 6701, "The President [of the Institution] may call
on the parties to reach a friendly settlement, either ex officio or upon request,
depending on the nature of the examination." As can be observed, the friendly
settlement is not regulated as a compulsory process. Hence, while the friendly
settlement process should have been started, completed and submitted to the Board
before the examination report was drafted, the initiation of the process upon the Board
decision is not sufficient to declare inadmissible.

25. In fact, article 48 of the Regulation of which title is "Preliminary Examination”, does
not regulate the friendly settlement as a mandatory requirement.

26. Similarly, although the friendly settlement was initiated with only one of the
respondents, imposing administrative sanctions on both of them is not contrary to the
Law. In the present case, parties were invited to reach a friendly settlement yet neither
Respondent 1 nor Respondent 2 attended the meeting. Given the fact that the friendly
settlement is not a mandatory element for the preliminary examination, a deficiency in
this process is not sufficient for a decision to examine the applicant.

B. Assessment of the Merits

21.Considering the whole process, it can be concluded that the Decision covers national
regulations of equality as well as international instruments to which Turkey is a
signatory in detail (the Constitution, Labor Code, TIHEK Law; UDHR, ICCPR, International
Covenant on Economic, Social and Cultural Rights).

28. The findings of violations in the decision are correct yet it is observed that the
gender dimension is neglected in the decision for examining the issue based on
discrimination against women only. As will be discussed in detail below, the problems
faced by women in the employment field cannot be examined in a narrow sense of their
sex, in ather words, by attributing to the biology as it is observed in the decision. Unless
the gender-based social structure, economy and law and gender roles resulting from
this structure as well as and how these roles are reproduced are examined, it will not

be possible to eliminate discrimination in the employment field that women face.
15



Gender-Based Discrimination

29. In the present case, the applicant alleges that after she said she was pregnant the
attitude towards her changed, she was not recruited and as a result she faced
discrimination. In fact, as her evidence namely tape of her phone conversation show,
she was told "Oops! Hold on the line for a second! | immediately consult our expert." and
"Let's get you involved in the process later." On the other hand, the Respondents argued
that the applicant was not interested in the position for being pregnant and that she
ended the process herself.

30. Discrimination can generally be defined as the unlawful and unfair different
treatment that is not based on a just cause (Bayir, 2018; p.73), and it can be based on
many reasons or manifest in many ways. Prohibition of discrimination and ensuring
equality are among the main objectives of human rights law and struggle. Although the
two concepts are used interchangeably or consider close to each other, the objective
is not only equality before the law, but also equality in opportunities and results. Equality
is regulated in Article 10 of the Constitution. According to this Article "Everyone is equal
before the law without distinction as to language, race, colour, sex, political opinion,
philosophical belief, religion and sect, or any such grounds. Men and women have equal
rights. The State must ensure that this equality exists in practice.” According to the
Constitutional Court, the principle of equality is an indispensable part of international
conventions on human rights. As stated in the decision, "the principle of equality should
be accepted both as a right in itself and as a fundamental principle that dominates the
enjoyment of other human rights and freedoms.” (Tugba Arslan Judgement, paragraph
107)

31. Discrimination can be based on various characteristics of the person; one of these
features is discrimination based on sex, gender, sexual orientation and gender identity.
In doctrine and court decisions, as for gender discrimination, the first form is known as
the discrimination against women. CEDAW (article 1) defines discrimination against
women as follows: "discrimination against women" shall mean any distinction, exclusion
or restriction made based on sex which has the effect or purpose of impairing or
nullifying the recognition, enjoyment or exercise by women, irrespective of their marital
status, on a basis of equality of men and women, of human rights and fundamental
freedoms in the political, economic, social, cultural, civil or any other field."

32. Furthermore, gender-based discrimination broadens the framework of gender
discrimination. The term gender is defined in the Istanbul Convention as "gender” shall
mean the socially constructed roles, behaviours, activities and attributes that a given
society considers appropriate for women and men.” Gender and gender discrimination
concepts have been developed to decipher the binary gender construct and sexist
structure built into the social structure and to explain that the characteristics



attributed to gender are sacial. On the other hand, it should be kept in mind that gender
itself is a socially determined concept.

33. Once the gender binary opposition is established, the entire social order is
established through binary oppositions. Accordingly, public and private spheres are
separated and the private sphere is allocated to women. Gender roles determine the
employment preparation of women and men as well as the nature of their employment.
Moreover, the gendered based labour division determines not only households but also
public activities; enables us to understand how inequality is established and maintained
(Bhasin, 2003; p. 6, 28).

34 Given the fact that gender-based discrimination is naturalized in the social
structure, it may not always be easy to notice this form of discrimination. Indeed, one
of the points that should be kept in mind is that sexism can always manifest not in the
form of direct or indirect discrimination, but also a protective nature. One of the most
common forms of discrimination against women is discrimination under the pretext to
"protect women'. However, the protective nature does not prevent discrimination; on
the contrary, reinforces the established discrimination. The most known example is that
a female worker who gets married can leave her job by receiving her severance pay?

35. A similar protective attitude prevails whenever it is about motherhood. There are
numerous regulations regarding the working conditions of pregnant women and
women with children. It can be said that these regulations have evolved from protection
to equality in years. It is because protective policies prevent women from working in
high-wage jobs in the long term; as it causes decompose in the workforce (Bakirci, 2012;
p. 70); it also leads women not to return to work, miss promotion opportunities or
centralized in secondary sectors following their [maternity] leave (Oztan, 2019; p.99).

36. Paragraph 62 of the decision is as follows:
In this context, in the case of pregnancy, a negative differential treatment against
a pregnant woman without an objective and reasonable justification and without a
legitimate aim form discrimination. The Dekker Judgement of the European Court

7 As Delphy (cited in Sayligil, 2020; 10) states, "Gender manifests materially in two fundamental areas: "1) Gender
division of labour and gender division of means of production; 2) the social organization of reproductive labour”
(Mathieu, 2009: 83). According to Scott, gender is "a social category imposed on a body that has a gender” (Scott,
2007: ). According to Delphy, "genders are not simply biological-sociological characters but classes (in a Marxist
sense] formed by the power of men over women. Gender builds gender."

¢ As Delphy (cited in Sayligil, 2020; 10) states, “Gender manifests materially in two fundamental areas: "1) Gender
division of labour and gender division of means of production; 2) the social organization of reproductive labour”
(Mathieu, 2009: 83). According to Scott, gender is "a social category imposed on a body that has a gender” (Scott,
2007: ). According to Delphy, "genders are not simply biological-sociological characters but classes (in a Marxist
sense] formed by the power of men over women. Gender builds gender."



of Justice (ECJ) is one of the most important decisions about women who were not
recruited in the Dekker Judgement, which is about an applicant who was not
recruited after notifying the employer that she was pregnant although she had all
the qualifications required by the job and was considered a suitable candidate by
the employer, the ECJ stated that the failure of a woman to be recruited due to her
pregnancy constitutes direct discrimination based on gender and the employer’s
economic discrimination so that it ruled that the employer's decision cannot be
justified by his/her interests including the economic one. This issue is stated by the
EJC as follows.

"In that regard it should be observed that only women can be refused employment
on grounds of pregnancy and such a refusal therefore constitutes direct
discrimination on grounds of sex. A refusal of employment on account of the
financial consequences of absence due to pregnancy must be regarded as based,
essentially, on the fact of pregnancy. Such discrimination cannot be justified on
grounds relating to the financial loss which an employer who appointed a pregnant
woman would suffer for the duration of her maternity leave.” (EC), Case C-177/88,
Dekker v Stichting VJV (1990), paragraph. 12).

In this respect, the judgement of the ECJ is as follows:

"An employer is in direct contravention of the principle of equal treatment
embodied in the Council Directive 76/207 on the implementation of the principle of
equal treatment for men and women as regards access to employment, vocational
training and promotion, and working conditions if he refuses to enter into a
contract of employment with a female candidate whom he considers to be suitable
for the job where such refusal is based on the possible adverse consequences for
him of employing a pregnant woman, owing to rules on unfitness for work adopted
by the public authorities, which assimilate inability to work on account of
pregnancy and confinement to inability to work on account of illness.”

37. On the other hand, motherhood is not just a biological phenomenon; it also gives
women various roles, meanings, and duties. Thus, not only the employer's legal
responsibilities but also other social meanings attributed to motherhood play a role in
not recruiting pregnant women and/or women with children or terminating their
employment contracts. In other words, pregnancy is not an event that ends with birth
for the employer, it means other legal obligations that will continue with motherhood
after delivering the baby. At this point, the assumption that children care work and
housework is considered solely women’s work and that responsibilities for the home
conflict with the requirements of the job are effective.

38. The meanings attributed to motherhood were also reflected in the Decision. Indeed,
it is stated in the Decision that "It should respect the rights of the family and its
members, and in this context, especially taking into account that the important role of
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women in the reproduction of generations should not cause discrimination” (Paragraph
50), and motherhood/pregnancy is considered as part of the reproduction of
generations. Although children do not belong solely to their mothers, all responsibility
for their upbringing is attributed to women.

39. Undoubtedly, as stated in the Decision, "An employer cannot refuse to employ a
woman because of her pregnancy-related situation as long as she can fulfil the
important functions of her job” (Paragraph 73). As the Convention, Court and Committee
decisions, which are referred to in the Decision, state when a woman’s job application
is rejected on an unjustified ground, the prohibition of discrimination is violated.®
Refusing employment due to pregnancy is also direct gender discrimination. On the
other hand, for the reasons explained above, the Decision should have held there has
been discrimination not only within the framework of maternity and pregnancy
regulations; but also gender-based discrimination through covering gender roles.
However, let alone references to gender-based discrimination and/or gender roles,
even the concept of gender was not used in the Decision.

40. Another issue that should be assessed concerning the merits is that the emphasis
on gender in the source text of the quotations is not included. For example, the Decision
refers to the General Comment No. 20 Non-discrimination in economic, social and
cultural rights and states that "direct discrimination occurs when an individual is
treated less favourably than anaother person in a similar situation for a reason related
to a prohibited ground; e.g. where employment in educational or cultural institutions or
membership of a trade union is based on the political opinions of applicants or
employees. Direct discrimination also includes detrimental acts or omissions based on
prohibited grounds where there is no comparable similar situation (e.g. the case of a
woman who is pregnant).” According to the Committee, if a woman is not recruited
because she is or may be pregnant it is direct discrimination based on gender.
According to the Committee, if @ woman is not recruited because she is or may be
pregnant it is direct discrimination based on gender ((UN CESCR, General Comment 20,
paragraph 10 / a., paragraph 20).

41. While the relevant paragraph of General Comment No. 20, which is cited in the
Decision, emphasizes “sex" has evolved considerably to cover not only physiological
characteristics but also the social construction of gender stereotypes, prejudices and

9 Beijing Declaration and Platform for Action, 1995, paragraph 165 / c; General Comment No. 18 UN ECOSOC,
paragraph 10 / a; Revised European Social Charter Explanatory Report, paragraph 136; 76/207 / EEC Equal
Treatment Directive; Revised Equal Treatment Directive 2002/73 / EC; Directive 2006/54 / EC; Abdulaziz, Cabales and
Balkandali, paragraph. 72; ECJ Case c_177 / 88, Dekker etc. Stichting VIV (1990) paragraph 12; Case C-438/99, Jiménez
Melgar and Ayuntamiento de los Barrios (2001), para.3; ECtHR, Aktas v. Turkey, paragraph 272.



expected roles;” this is not mentioned at all in the Decision. The requirement that
quotations should be faithful to the originals and the omitted sections should be shown
with three dots was not followed. Undoubtedly, this is not only a citation flaw but also
an element affecting the merits (Eco, 2017; p.240).

Burden of Proof

42, Itis difficult to measure and prove discrimination because discriminatory treatment
has a mental phase and an intention stage. The discriminatory treatment that needs to
be proven is the result of this discriminatory intention. Moreover, this intention may not
always deliberate; it may also occur due to certain stereotypes and prejudices (Sever,
2018; p.81). This is why gender-based discrimination is not always clearly and
immediately determined. As stated also in the Decision, it is not possible for a person
who claims to be discriminated against to have the means and tools to prove his/her
claim. For the underlying motive of differential treatment is, in most cases, only in the
mind of the perpetrator.” (Paragraph 65)

43. However, to prove the existence of discriminatory treatment, it is not necessary to
prove that the perpetrator acted with intention or prejudice or stereotype; in other
words, it is not mandatory to prove that the perpetrator is sexist, racist, etc,; it is
sufficient to prove that the treatment is discriminatory (Handbook on European
Non-Discrimination Law, 2010; p127) In some cases, a well-intentioned application may
also cause discriminatory results. Thus, both the UN and regional systems allow sharing
the burden of proof.

44, According to Article 4 of Council Directive 97/80 / EC on the Burden of Proof; states
parties shall take the necessary measures under their judicial system in cases where
direct or indirect discrimination can be foreseen if individuals claim that they are not
treated equally. It must be proven by the other party that the principle of equal
treatment was not violated. This is called the sharing of the burden of proof or the
changing of the burden of proof (Sever, 2018; p.82: Decision paragraph 69).

45. In some cases, proof may be based on certain presumptions. In fact, according to
article 21 of Law No. 6701, "In the applications made to the Institution with the allegation

0 See the original version of the paragraph: “The Covenant guarantees the equal right of men and women to the
enjoyment of economic, social and cultural rights. Since the adoption of the Covenant, the notion of the prohibited
ground “sex" has evolved considerably to cover not only physiological characteristics but also the social
construction of gender stereotypes, prejudices and expected roles, which have created obstacles to the equal
fulfilment of economic, social and cultural rights. Thus, the refusal to hire a woman, on the ground that she might
become pregnant, or the allocation of low-level or part-time jobs to women based on the stereotypical assumption
that, for example, they are unwilling to commit as much time to their work as men, constitutes discrimination.
Refusal to grant paternity leave may also amount to discrimination against men." see.
https://www.ohchr.org/en/hrbodies/crpd/pages/gc.aspx
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of violation of the prohibition of discrimination exclusively, if the applicant reveals the
existence of strong indications of the truth of the claim and the facts that constitute
presumption, the other party must prove that it does not violate the prohibition of
discrimination and the principle of equal treatment.” Similarly, in the 5 / last paragraph
of 4856 Labor Law, '(..] when the employee reveals a situation that strongly indicates
the possibility of a violation, the employer is obliged to prove that there is no such
violation. (...)"

46. In the present case, the applicant alleges that she was not recruited because she
was pregnant and that she was discriminated against based on sex. As in the case of
losing her job, not recruiting a woman simply because she is pregnant without a
justified reason is forbidden under national and international law. In this case, the
reason why the applicant was not recruited could not be explained by the respondents,
nor was there any evidence to the contrary. While the respondents are in a position to
prove their claim with voice recording and other documents; they did not submit any
evidence, despite repeated requests, through various means of communication, official
letter, telephone and e-mail.

47 The stereotypes mentioned above can be considered to have been effective in the
case that the Institution made a decision. Because pregnancy does not cover only nine
months, maternity leave, and breastfeeding leave for the employer. Pregnancy also
brings other legal obligations, depending on the conditions. Particularly, for this reason,
it can be thought that the social meaning and roles attributed to motherhood
determine the attitudes of employers. It is up to the Respondents to prove the contrary.
As stated in the decision (Paragraph 75) "In the practice that is the subject of the
application, it was considered that the Respondents could not refuse the allegation that
they did not recruit the applicant because of her pregnancy and that they could not
prove that they did not violate the prohibition of discrimination.”

Deterrence

48. Under Article 12/11 of Law and article 23/1 of the Regulation, the Board may
announce its decisions to the public, when deemed necessary, by appropriate means,
provided that the principle of confidentiality of personal data is adhered to. Steps to be
taken to prevent discrimination, legal and extra-legal measures to be taken vary. One of
these measures is to ensure that institutions and organizations that discriminate are
made known to the public to convince them to review their policies and practices. For
this reason, the decisions of the Board that held that the prohibition of discrimination
was not violated, as in the case of the decisions that determine the violation of the
prohibition of discrimination and impose sanctions, should be shared with the public
without any other conditions, except for the best interests of the child and the cases
specified in the laws. The most effective way of sharing decisions with the public is to
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publish them on the website of the Institution. Otherwise, it undermines the principles
of transparency and accountability. It is not clear what are the "necessary
circumstances” in the Law. For the same reason, it is not clear what is the reason for
deciding to publish / not publish.

49. Another issue related to the above-mentioned explanations is that the decisions
regarding the prevention of discrimination need to be a deterrent. Under the current
circumstances, even in cases where administrative sanctions are imposed by law (art.
25), the administrative penalty amounts (from one thousand Turkish Lira to fifteen
thousand Turkish Lira) are not a deterrent [to prevent such violations). Therefore, one
of the ways to provide deterrence is to write the name of the Respondents and share it
with the public. However, under article 12/11 of Law No. 6701 that regulates the principle
of confidentiality of personal data., the names of the Respondents are not shared with
the public.

50. According to Article 20/the last paragraph of the Constitution of the Republic of
Turkey "Personal data may only be processed by persons in the cases provided for in
law or explicit consent. The principles and procedures regarding the protection of
personal data shall be laid down in law." Article 5/2 (a) of the Personal Data Protection
Law states data can be processed providing that “laws stipulate it." Therefore, an
amendment to Law No. 6701 will authorize public institutions to share the names of
institutions and organizations that violate the prohibition of discrimination. Similarly,
according to Article 5/2 (e) of the Personal Data Protection Law, one of the possibilities
that data processing is permitted is "data processing is mandatory for the
establishment, exercise or protection of a right." Because there is an issue of protection
of the principle of equality, which is one of the most important principles of human
rights law, the method of sharing the decisions with the public can be changed via an
amendment to Law No 6701. Sharing of the names of the Respondent with the
public-even though sharing such names may be considered repetitive and
ineffective-is important for deterrence and the effectiveness of the decisions,
particularly in cases where it is determined that the prohibition of discrimination
violated.

51. Another issue related to being a deterrent is that the administrative sanction to be
applied to the respondent/s who are found to violate the prohibition of discrimination
must be effective. According to Article 25/1 of Law No. 6701, "In the event of a violation
of the prohibition of discrimination, taking the severity of the effects and consequences
of this violation into account, the economic situation of the perpetrator and the
aggravating effect of multiple discrimination; administrative fines up to fifteen
thousand Turkish Lira shall be imposed on the public institutions and organizations as
well as professional organizations with public institution status, natural persons and
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private law legal entities that are responsible for violations." Imposing an administrative
fine, as an administrative sanction, on those who violate the prohibition of
discrimination can be considered as a positive provision. In fact "if it is implemented as
an effective tool, many people who are discriminated against will be saved from having
to go through lengthy, costly and often ineffective judicial processes. Individuals who
are faced with discrimination will be able to seek their rights rapidly and effectively.”
(Duman, 2017; 46).

52. In the present case, an administrative fine of 10.000,00 TL was imposed on the
Respondent 1thatis the T. G... B. A.S. General Directorate and of 5.000,00 TL was imposed
on the A. insan Kaynaklari Ozel istihdam Hizmetleri ve Aracilik Limited Sirketi. Under the
current circumstances in Turkey, the deterrence of administrative fines must be
reviewed.

Remedies

53. Article 12/10 of Law No. 6701 and articles 22/3. and 74 of the relevant Regulation
"relevant legal remedies and the legal period, which citizens should respect, are
specified [by authorities].” The Decision holds that "an appeal against the Decision can
be submitted to the Ankara Administrative Courts within 60 days from the date of
notification.” On the other hand, Harun Mertoglu and Halil Kalaballk stated in their
dissenting opinion that they did not agree with the majority's opinion within the
framework of the following explanation and that parties could apply to the criminal
court of peace, not to the Ankara Administrative Courts. When the present case is
assessed within the framework of the following explanation, their point seems to be
valid.

On the ground that the administrative fine stipulated in Article 25 of Law No. 6701is
one of the administrative sanctions specified in Article 16 of Law No. 5326, and
there is no provision for legal remedies against administrative fines in the
aforementioned Law; moreover even in cases where there is no provision in Law
No. 6701 as it is clearly stated that the provisions of the Law on Misdemeanors
dated 30/3/2005 and No 5326 shall be applied; 1) administrative sanctions
provisions, which are specified in Article 3 of the Law on Misdemeanors (which was
amended with the Law No. 5560, relating to the way the law against the decision
will be implemented in the absence of contrary provisions in other laws, will be
taken into account 5326 provisions of the Act in determining the competent courts;
in accordance with Article 25 of the Law No. 6701 that is Human Rights and Equality
Institution of Turkey, in the event of a violation of the prohibition of discrimination
in accordance with the first paragraph of the Law n0.5326, Article 27 (1) of the Law
No. it is possible to apply to the criminal court of peace at the latest within fifteen
days from the date of notification or dissemination of the decision against the
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administrative fine and administrative sanction decision regarding the transfer of
property to the public; (..) Thus, we do not agree with the majority’s opinion on
competency of the Ankara Administrative Courts for the Human Rights and Equality
Institution of Turkey Board's decision No. 2020/8-about the application no.
2019/2428-which was made in the board meeting no. 112 on 14.01.2020.

CONCLUSION

54. The Board Decision N0.2020 / 8 is essentially about the allegation of
pregnancy-based discrimination in employment. The decision carefully selects relevant
legislation, national and international regulations and references were made to the
relevant Committee and Court decisions. Moreover, the decision holds that the
applicant's claim was justified and, there has been a violation of the prohibition of
discrimination, imposes an administrative fine on the Respondents.

55. The domestic regulation that forms the basis of the decision is article 6/3 of Law No.
6701, which regulates that the employers or the person authorized by the employer
cannot refuse the employment application on the grounds of pregnancy, maternity and
child care. This article fills a very important gap in legislation.

56. However, as there is no gender perspective in the Law, discrimination based on
gender, gender identity and sexual orientation is not included at all. This was reflected
in the Decision, and the Decision did not take into account gender roles and the
conditions determining them. On the other hand, it can be said that the protective
attitude to women’s employment and working conditions is reflected in the Decision.

57. Finding the prohibition of discrimination requires determining conditions that create
discrimination as well as taking measures to ensure that these conditions are
eliminated. Not recruiting a pregnant woman just because she is pregnant is
discrimination and a violation of rights in itself. To reach this conclusion, there is no
need to attribute the "reproductive task of generations” to women. The ground for
discrimination must be accurately defined. In other words, the implementation of the
prohibition of discrimination or non-discrimination should not be in nature to reinforce
existing gender roles.

58. Undoubtedly, the measures to avoid reinforcing existing gender roles are broad and
not legal ones only. However, there are still things that can be done within the
framework of law; discrimination statements based on gender, sexual orientation and
gender identity should be added to Law No. 6701 reasons for discrimination should be
listed in a limited number. The law should be harmonized with the Constitution and
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international regulations. The decision can be based on the concept of gender, which
should not be purely biological, and interpreting the concept in a way that includes its
social and cultural meanings can also be a starting point.

53. Another issue to be considered regarding the decision is the drafting procedure of
the decisions. To avoid any question marks in minds, it is important to comply with
universal or at least agreed citation rules in decisions and to remain faithful to the
source text when it is referred.

60. As it is stated above, measures to be taken to prevent discrimination varies from
legal to the ones that go beyond the legal framework. One of these measures is sharing
data and information about discriminatory institutions and organizations with the
public and enabling them to review and change their policies and practices. Therefore,
the Board's decisions that held that the prohibition of discrimination was not violated,
as in the case of the decisions that determine the violation of the prohibition of
discrimination and impose sanctions, should be openly (including the full names of the
Parties) shared with the public without any other conditions, except for the best
interests of the child and the cases specified in the laws.
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