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GIRIS

16 Aralik 2018 tarihinde saat 20.10 civarlarinda K. ve o tarihte 18 yasindan kiguk olan oglu
B. S, tanisikliklari olmayan H. U. isimli kisinin silahli saldirisina ugramiglardir. K. S.
kaldinldigi hastanede hayatini kaybetmis, oglu B. S. ise hayati tehlike yaratacak bigimde
agir yaralanmis ve olayin neticesinde organlarindan biri surekli olarak islevsiz kalmistir.

Olaya iliskin yarutulen sorusturmada taraf yakinlari ve temsilcileri sik sik cinayetin irkgl
saiklerle islenmis oldugu iddialarini dile getirmiglerse de sorusturma makamlarinin bu
konuda gerekli adimlari atmadiklari stphesi dogmustur. Nitekim sorusturma ve
kovusturma asamalari sonrasinda verilen mahkimiyet kararlarinda da irkgr siddet
iddialarr  reddedilerek, olay olagan bir kasten oldirme olayr niteliginde
degerlendirilmistir.

Bu calismanin ilk boliminde devletin irkgr siddete iliskin neden bir arastirma yapmasi
gerektigi agiklanmakta, ikinci bolumde irkgr siddeti arastirma yonundeki yukumlulukler
hatirlatimakta, UgUncU ve son bolimde ise K. S. cinayetine iliskin dosya bu
yukamlalukler 1siginda degerlendirmeye tabi tutulmaktadir. Bu degerlendirmede K. S.
cinayetinin irkci saikler yoninden ek bir sorusturmayi gerektirecek nitelikte olmasina
karsin bu tGrden bir saike iliskin sUphelerin yeterince sorusturulmadigi sonucuna
ulasiimaktadir.

. IRKCI SIDDET NEDIR? SAPTANMASI VE SORUSTURULMASI NEDEN ONEMLIDIR?

Failin magdurun Gyesi oldugu bir gruba kars! duydugu 6nyargi ya da nefretinden dogan
tim suglar, birer nefret sugudur.! Nefret sugunun 6zel bir tiri olarak irker siddet ise,
magdurun etnik, irksal, dinsel, kulttrel ya da ulusal kokeni yUzinden hedef alindigi her
turl siddet eylemidir.2

Nefret suglari, 6nyarginin radikal bir bigimidir. Fail agisindan magdurun bireysel kimligi
onemli degildir. Magdur, Uyesi oldugu gruptan herhangi biriyle yer degistirebilir.> Bu
yonlyle nefret suglari ve dolayisiyla irkcr siddet, insan onuru ve esitlik gibi modern tim
demokratik kazanimlarin inkari niteligindedir.

"HT Greene ve SL Gabbidon, Encyclopedia of Race and Crime (2009) s 339.

2T Bjorgo ve Rob Witte, Racist Violence in Europe (1993) s 6.

$Organization for Security and Co-Operation in Europe (‘AGIT) ve International Association of Prosecutors,
Prosecuting Hate Crimes: A Practical Guide [2014), s 15.



Nefret suclart magdurlari kim olduklarindan cok neyi temsil ettiklerine goére
secildiklerinden bu suclar, ayni gruba ya da hakkinda benzer 6nyargilar bulunan diger
gruplara tye olan bireylere iletiimek Uzere birer mesaj icerirler. Failin mesaj verme
kastindan bagimsiz olarak iletilen ve alicisina hos karsilanmadigini ve glvende
hissetmemesi gerektigini belirten bu mesaj, nefret sugunu, ayni sucun nefret saiki
olmaksizin islenen basit biciminden ayirir.* Bu baglamda nefret suclar yalnizca
magdura zarar vermez, degisen 6lceklerde en az bes farkli kime Uzerinde olumsuz etki
dogurur: Sugun dogrudan magduru; dogrudan magdurla ayni grupta ve yakin gevresi
icinde olanlar; dogrudan magdurla ayni grupta ama yakin gevresi icinde olmayanlar;
dogrudan magdurla ayni grupta olmayan ama siklikla hedef alinan baska gruplarin
Uyeleri; ve toplumsal kural ve degerler.® Nefret suclari, nefret saiki bulunmayan suglara
kiyasla yalnizca daha genis bir ¢cevrede toplumsal zarar dogurmakla kalmazlar; nefret
sucunun magdurlari, ayni sucun nefret saiki olmayan biciminin magdurlarina kiyasla
sucun izlerini gok daha derinden ve ¢ok daha uzun sure tasir.5 Sug sonrasi istirap, agir
depresyon, ice kapanma, kaygl ve huzursuzluk, 6zguven eksikligi, 6fke, uyumada ve
odaklanmada guclik gibi psikolojik olumsuzluklarin nefret sucu magdurlarinda ayni
sucun olagan halinin magdurlarina kiyasla cok daha gucli yasandidi bilinmektedir.’

Nefret sucuyla iletilen mesajin alicilari, bu suglar haber aldiklarinda diger gruplara karsi
kusku ve korku duyduklarini ve kirilgan hissettiklerini belirtmekte; bu tlr suglarin daha
az hak sahibi hissetmelerine, toplumu farkll gruplara ayriimis bicimde
degerlendirmelerine, hukuka gUvenlerinin azalmasina ve intikam arzularinin
yesermesine neden oldugunu ve topluma aktif katilim isteklerini azalttigini
kaydetmektedir®

Tum bu nedenlerle nefret suglari, 6zellikle de irkgi saiklerle gergeklesen cinayetler gibi
Irkei siddet eylemleri, bu tur saiklerle gergeklesmeyen suglara kiyasla toplum igin gok
daha olumsuz sonuglar igerir. Tam da bu nedenle irkgi saiklerle islendigi kuskusu
doguran olaylarda bu tur kuskularin derinlemesine sorusturulmasi, varsa irkgi saiklerin
tespit edilmesi ve bu tar olaylarin toplum icin ek zararlari goz 6nunde bulundurularak
failin bu artan zararla orantili olarak cezalandirilmasi gerekir.

“] Weinstein, 'First Amendment Challenges to Hate Crime Legislation: Where's the Speech? 11(2) Criminal Justice
Ethics (1992) s 10.

5P |ganski, ‘Hate Crimes Hurt More' 45(4) American Behavioral Scientist (2001) ss 627-32.

8P Iganski ve A Sweiry, 'How "Hate" Hurts Globally' iginde J Schweppe ve Mark Austin Walters, The Globalization of
Hate: Internationalizing Hate Crime? (2016), s 103.

7a.g.e., s102.

8B Perry ve S Alvi, 'We are all Vulnerable: the In Terrorem Effects of Hate Crimes (2011) s 63.



II. GLUMUN SORUSTURULMASINDA DEVLETIN YUKUMLULUKLERI

insan haklari hukuku agisindan devletin yasama hakki baglaminda ytkamlalikleri, kisiyi
bilfiil 6ldarmemekle sinirli degildir. Oldirmeme yakamluligindn yani sira devlet, kisinin
0lim riski altinda oldugunu bildigi ya da bilmesi gerektigi durumlarda, bireyi bu riske
kargl koruma yGkimluliga altindadir® Son olarak, eder dogal olmayan bir 6lim
gerceklesmisse bu 6lime iliskin sorusturma® yarGtilmeli, maddi gercek ortaya
cikarilmali, eger o6limden sorumlu Kisiler belirlenebiliyorsa bu kisiler gerektiginde
cezalandiriimali ve élenin yakinlarina giderim elde etme olanadi sunulmalidir.™ Bu
sorusturma yukamluligunan temel amaci Kisilerin yasamina yonelecek eylemlere karsi
caydirici bir hukuki mekanizma kurmaktir. Bu da ancak yasami tehdit eden eylemlerin
ceza kanunlarinda sug olarak dizenlenmesi ve dizenlenen bu hikimlere aykiriliklarin
hukuki mekanizmalar yoluyla engellenmesi, bastiriimasi ve cezalandiriimasi yoluyla
sa@lanabilir.”

Sorusturma yukamlaluga, olime kimin sebebiyet verdiginden bagimsiz olarak yerine
getirilmelidir.® Yani 6liman devlet gorevlileri tarafindan, kisinin kendisi tarafindan,
uguncu Kisiler tarafindan, tibbi ihmal veya kaza ile gerceklesmesinin bir Gnemi yoktur,
dogal olmayan her 6limde devlet 6lumu sorusturma yakimlaligu altindadir. Bunun
dogal sonucu olarak sorusturma yukumlulugu, devletin diger iki yukdmlalugu
(6ldirmeme ve olime karsi koruma) baglaminda herhangi bir sorun dogurmayan
olimler igin de gecerlidir. Bu da demektir ki devlet, kisinin olimune bizzat neden
olmadiysa veya kisinin Gglncu Kisiler tarafindan 6ldurdlme riski altinda oldugunu
bilebilecek durumda degilse bile, meydana gelen olumd, asagida aciklanacak olan
ilkelere uygun olarak sorusturma yukimlulugu altindadir. Bu sorusturma, “yasanan
0lim olayinin tim yonlerinin ortaya konulmasina ve sorumlu kisilerin belirlenmesine
imkan taniyan"™ bir sorusturma olmalidir. Anayasa Mahkemesi devletin yasama hakki
baglaminda sorusturma yukimlalugunin anayasal dayanadini ve yapilmasi gereken
sorusturmaya iliskin nitelikleri klasik olarak su bicimde ifade etmektedir:®

9]HAM, Osman v. Birlesik Krallik [BD], 23452/94, 28101998, § 116.

0 insan haklari hukukunda sorusturma kavrami, ceza hukukundaki klasik kullanimindan farkli olarak olayin
aydinlatiimasina iliskin ilk eylemden baslayarak cezanin infazi asamasini kadarki zamani da icine alan genis bir
anlama sahiptir. Bu baglamda savcilik 6nundeki asamadan hatta savcilik 6ncesi birtakim kolluk islemlerinden
baslayarak kisinin cezaevindeki infazina ve hatta cezalandirilan kisi hakkindaki af, sartli tahliye gibi islemlere kadar
genis bir zaman ve islem kimesini kapsar.

" {HAM, Mustafa Tung ve Fecire Tung v. Turkiye [BD], 24014/05, 14.04.2015, §§ 172-18.

2 jHAM, Mastromatteo v. italya [BD], 37703/97, 2410.2002, § 67.

5 AYM, Filiz Aka bagvurusu, 2013/9365, 10.06.2015, § 26.

*JHAM, Kavak v. Turkiye, 53489/99, 06.07.2008, § 68.

5 AYM, Sadik Kocak ve digerleri basvurusu, 2013/841, 23.01.2014, § 94 (vurgu eklendi).

16 AYM, Salih Akkus basvurusu, 2012/1017,18.09.2013, § 30.



Bireyin, bir devlet gorevlisi ya da 6zel bir kisi tarafindan hukuka aykiri olarak ve
Anayasa’nin 7. maddesini ihlal eder bigcimde bir muameleye tabi tutulduguna iliskin
savunulabilir bir iddiasinin bulunmasi halinde, Anayasa'nin 17. maddesi, “Devletin
temel amag ve gorevleri” kenar baslikli 5. maddedeki genel yukimlalukle birlikte
yorumlandiginda etkili resmi bir sorusturmanin yapilmasini  gerektirir. Bu
sorusturma, sorumlularin belirlenmesini ve cezalandiriimasini saglamaya elverigli
olmalidir. Devletin pozitif yakimlalugu kapsaminda hi¢ sorusturma yapilmamasi ya
da yapilan sorusturmanin yeterli olmamasi bazen tek basina yasam hakkinin inlalini
teskil edebilir. Bu baglamda sorusturmanin derhal baslamasi, bagimsiz bicimde,
kamu denetimine tabi olarak 6zenli ve suratli yaratulmesi ve bir butin olarak etkili
olmasi gerekir.

Anayasa Mahkemesi ve insan Haklari Avrupa Mahkemesi tarafindan 6lim olaylarina
iliskin yarutdlen sorusturmalarda izlenmesi gereken bazi ilkeler ortaya konulmustur.
Irkel saiklerle islendigi suphesi duyulan o6ldirme olaylarina iliskin bazi 6zellikli
basvurularda, 6zellikle insan Haklari Avrupa Mahkemesi, s6z konusu saik ve bu saikin
aydinlatimasi icin gerekli inceleme yontemine iliskin ek bazi belirlemelerde
bulunmustur. K. S. cinayetine iliskin yarattlen sorusturma ve kovusturmanin layigiyla

degerlendirilebilmesi igin, oncelikle bu ilkelerin agiklanmasi gerekir. Bu dogrultuda once
oncelikle yasama hakki baglaminda sorusturma yakumlulugune iliskin genel ilkeler,
sonrasinda ise Irkcl saiklerin rol oynadigina dair kusku bulunan olum olaylarinin
sorusturulmasina iliskin 6zel durumlar ele alinacaktir.

A. Devletin Olimii Sorusturma Yiikimliliginin Bes ilkesi

insan haklari hukuku acisindan devletlerin dogal olmayan 6lim olaylarina iliskin genel
sorusturma yakamldlikleri, hem Anayasa Mahkemesi” hem de insan Haklari Avrupa
Mahkemesi®  tarafindan  benimsenen  ortak  bes  kriter  gergevesinde
degerlendiriimektedir:

1. Sorusturmanin derhal ve resen baslatiimasi

2. Sorusturmanin bagimsizligi ve tarafsizligi

3. Sorusturmanin yeterliligi

4, Sorusturmanin makul hiz ve dzenle gergeklestiriimesi

5. Sorusturmanin kamuya ve ozellikle 6lenin yakinlarina agikligi

Tam bu kriterlere ek ve onlarla baglantili olarak altinci bir kriter ise, caydirici ceza
kriteridir. Belirtildigi UGzere K. S. dosyasinin insan haklari hukuku agisindan
incelenebilmesi icin bu ilkelerin kisaca aciklanmasi gereklidir.

”AYM, Yasin AGca bagvurusu, 2014/13163, 11.05.2017, 88 126-128;
8 [HAM, Hugh Jordan v. Birlesik Krallik, 24746/94, 05.05.2001, 8§ 105-109.



1. Sorusturmanin Derhal ve Resen Baslatiimasi

Devlet organlari kuskulu 6lim olayini haber aldiklarinda, 6lenin yakinlarinin bir sikayette
bulunmasini beklemeden resen ve gecikmeksizin harekete gegmekle yakumltdurler.
Olimden devlet gérevlilerinin sorumlu olmasi durumunda 6ncelikle gegerli olan bu
kural, 6lumun Gguncu kisilerin mudahalesi sonucu gergeklesmesi durumunda da
gecerlidir. Anayasa Mahkemesine gore:®

Ceza sorusturmasinin etkili olmasi igin sorusturma makamlarinin resen ve derhal
harekete gecgerek olum olayini aydinlatabilecek ve sorumlularin belirlenmesini
saglayabilecek butin delilleri tespit etmeleri gerekir. Sorusturmada 6lum olayinin
nedeninin veya sorumlu kisilerin belirlenmesi imkanini zayiflatan bir eksiklik, etkili
sorusturma yukumlulugune aykirilik olusturabilir.

Yine Anayasa Mahkemesine gore sorusturma "‘mudahale Uglncu Kisilerden gelmis olsa
ve sikayet ya da ihbar yapilmasa bile" resen baslatiimalidir.?°

2. Sorusturmanin Bagimsizligi ve Tarafsizligi

Sorusturma yukimlulugu baglaminda bagimsizlik ve tarafsizlik, olayr sorusturacak kisi
ve kurumlarin olaya karismis olma olasiligr bulunan kisi ve kurumlardan hem kagit
uzerinde hem de pratikte badimsiz olmasini gerektirir.

Sorusturmayr yaruten kisi veya kurumlarin bagimsiz olmadiginin gostergesi olarak
hiyerarsik bir alt-st iliskisinin varligi gibi kurumsal gdstergeler bulunabilecegi gibi?
sorusturmanin ydrattlmesindeki birtakim eylem veya eylemsizlikler de bagimsiz ve
tarafsiz olmama kuskusu uyandirabilir.

Ozellikle olaya iliskin stiphelilerin anlatimlarini sorgulamaksizin verili dogru kabul etme,2
bazi agikga gerekli sorusturma islemlerini yapmama,® sorusturma sirasinda butinuyle
eylemsiz kalarak geciktirme® gibi eylemler sorusturmanin bagmsizligina ve
tarafsizligina kusku dusurebilmektedir.

9 AYM, Necla Durmaz bagvurusu, 2016/5862, 08.07.2020, § 59.

2 AYM, FA. ve digerleri bagvurusu, 2016/1640, 11.03.2020, § 47, ayni yonde IHAM, Al-Skeini ve digerleri v. Birlesik Krallik
[GC], 55721/07, 07.07.201M, § 165.

2 |HAM, Enukidze ve Girgvliani v. Giircistan, 25091/07, 26.04.2011, 88 245-249.

2 [HAM, Kaya v. Tirkiye, 22729/93,19.021998, §§ 89; IHAM, ikincisoy v. Tirkiye, 26144/95, 27.07.2004, § 78.

2 HAM, Ogur v. Tarkiye, 21594/93, 20.051999, 8§ 89-91; IHAM, Nachova ve digerleri v. Bulgaristan [GC], 43577/98 ve
43579/98, 06.07.2005, 88 116-117.

#HAM, Carabulea v. Romanya, 45661/99, 13.07.2010, 8§ 135-138; IHAM, Rupa v. Romanya (no. 1), 58478/00, 16.2.2008, §§
123-124.



3. Sorusturmanin Yeterliligi

Sorusturmanin etkili olabilmesi igin en 6nemli kosullardan biri, yarGttlen sorusturmanin
maddi olaylarin her yonuyle aydinlatiimasini, sorumlularinin belirlenmesini ve gerektigi
takdirde cezalandirimalarini saglayabilecek bir sorusturma ydratiimesidir® Bu
baglamda yetkililer olay! aydinlatmak igin gerekli tim delilleri toplamali, taraflarin olaya
iliskin iddialarinin Gzerine gitmelidir.

En 6nemlisi, sorusturma sonucunda ulasilan dava dosyasinin igeriginin tam, tarafsiz ve
bagimsiz bir degerlendirmesine dayanmalidir.?® Sorusturma dosyasindaki verilerinin tek
tarafli olarak stpheli lehine degerlendiriimesi,?’ sorusturmanin cinayeti isleyen kisiyle
sinirli tutulup  arkasindaki  kisi ve saiklerin aydinlatiimasi i¢in derinlestirme
yapilmamas\,?® irkgi gudulerle islendigine dair kuskularin oldugu éldirme eyleminde bu
yondeki gostergelerin Uzerine gidilmemesi® tanik ifadelerinin hi¢ alinmamasi®
taniklara olay aydinlatabilecek yonlerle ilgili sorular sorulmamasi® bir tarafin
taniklarinin butlnlyle goéz ardi edilmesi? gibi eksiklikler, sorusturmanin yeterliligi
sartina aykirilik nedeniyle yasama hakkini ihlal eder.

4. Sorusturmanin Makul Hiz ve Ozenle Gerceklestiriimesi

Sorusturma makul bir hizda ve 6zenle tamamlanmalidir. Olayin Gzerinden gegen zaman
arttikca ok cesitli nedenlerle maddi gergegin ortaya cikarilmasi olasiligi azalir. Ayrica
sUpheliler icin zamanasimi ihtimali ufukta belirmeye baslar.

Sorusturma yukumlaliginde makul strenin ne zaman doldugu, her dosyanin igerigine
gore ayri bir degerlendirmeye tabi tutulmaktadir. Burada 6zellikle davanin karmasikligi
olmak Uzere gecikmelerin tamaminin ya da bir kisminin magdur tarafa ytklenebilir olup
olmadigl, gecikmelerin makul bir nedeninin bulunup bulunmadigi gibi unsurlar rol
oynamaktadir.® Anayasa Mahkemesine goére sorusturmanin uzun surmesinde
sorusturma makaminin ve derece mahkemesinin yol agtigi uzun sureli bogluklar
bulunmasa, hatta temyiz incelemesi de gorece kisa bir surede sonuglanmis olsa bile,
butlne bakildiginda uzun surmus bir sorusturma, herhangi bir sorusturma makaminin
kusuru olmaksizin yasama hakkini ihlal edebilir *

% [HAM, Armani da Silva v. Birlesik Krallik [GC], 5878/08, 30.03.2016, § 243.

%Mustafa Tung ve Fecire Tunc v. Tarkiye [BD], § 175.

Zikincisoy v. Turkiye, § 78.

2]HAM, Mazepa ve digerleri v. Rusya, 15086/07, 17.07.2018, §§ 75-79.

2{HAM, Gjikondi ve digerleri v. Yunanistan, 17249/10, 2112.2017, § 118.

©{HAM, Adali v. Tiirkiye, 38187/97, 31.03.2005, § 229: IHAM, Nuray Sen v. Tiirkiye (no. 2), 25354/94, 30.03.2004, § 177
$'Kaya v. Tarkiye, § 90.

52 AYM, Muhammed Teker basvurusu, 2017/29298, 1911.2020, 8§ 72-73.

$iHAM, Paul ve Audrey Edwards v. Birlesik Krallik, 46477/99, 14.03.2002, § 86.

3 AYM, Mehmet Cintosun bagvurusu, 2014/1741, 13.07.2016, § 98.



Anayasa Mahkemesinin simdiye kadar makul hizla yaratalmeme nedeniyle ihlal karari
verdigi en kisa sorusturmalar, saptanabildigi kadariyla, 4 yil 1aylik sorusturma suresiyle
Muhbet Adanir ve digerleri basvurusu,® 4 yil 2 aylik sorusturma suresiyle Cembeli Erdem
basvurusu® ve 4 yil 9 aylik sorusturma suresiyle Recep Kolbasar basvurusudur.” Bu
basvurular disinda bu konuda ihlal verilmis en kisa sureli sorusturmanin stresi 7 yildir.®

5. Sorusturmanin Kamuya ve Ozellikle Olenin Yakinlarina Acikligi

Sorusturmanin acikhidr sartinin temel amacli, sorusturmada hesap verilebilirligi
saglamaktir. Olenin yakinlarinin sorusturmaya katilma hakki mutlak veya sinirsiz
olmamakla beraber, mesru cikarlarinin korunmasina olanak saglayacak bigimde
sorusturma islemlerine katilmalari ve yeniliklerden haberdar olmalarinin saglanmasi
gerekmektedir.*

Olenin ailesinin  élimden uzun sire haberdar edilmemesi®® 6lenin ailesinin
sorusturmanin  sona erdiriimesi  kararindan haberdar ediimemesi* yakinlarinin
ifadelerinin alinmamas|,*? yakinlara dava dosyalarinin ve delillerinin gosteriimemesi,*
sorusturma dosyasinin ¢ok uzaktaki baska bir birime yollanarak sorusturma makaminin
olenin yakinlarindan fiziki olarak uzaklastirilmasi* gibi pratikler sorusturmanin acikligini
ihlal edebilir.

6. Caydirici Ceza

Sorusturma yukumlulugunan kapsami, i¢ hukuktaki “sorusturma” adi verilen savcilik
onundeki resmi sUreci asar, kovusturma asamalarini, verilecek cezayl ve bu cezanin
infaz sirecini de icine alir insan haklari hukukunda verilecek cezanin ne olmasi
gerektigine iliskin belirgin kriterler olmamakla beraber, islenen sucun agirligi ile verilen
ceza arasinda acgikga orantisizlik bulunmasi durumunda sorusturma yakamlalugunan
temel amaci olan caydiric bir hukuki mekanizma olusturma islevi yerine getirilmemis
olacagindan yasama hakki ihlal edilmis olur.*

% AYM, Muhbet Adanir ve digerleri bagvurusu, 2014/10261, 0812.2016, 8§ 94-96.
3 AYM, Cembeli Erdem basvurusu, 2014/19077, 18.04.2018, § 138.

3 AYM, Recep Kolbasar bagvurusu, 2014/5042, 2612.2017, § 76.

8 Mehmet Cintosun bagvurusu, § 98.

3 Al-Skeini ve digerleri v. Birlesik Krallik [GC], § 167.

“0HAM, Fountas v. Yunanistan, 50283/13, 030.2019, § 95.

“HAM, Gleg v. Tirkiye, 21593/93, 27071998, § 82.

“2[HAM, Mezhiyeva v. Rusya, 44297/08, 16.04.2015, § 75.

“0gur v. Trkiye [GC, § 92; Mezhiyeva v. Rusya, § 75.

“AYM, Seyfullah Turan ve digerleri bagvurusu, 2014/1982, 0911.2017, § 189.
“Enukidze ve Girgvliani v. Gurcistan, §8 269 ve 275.

% Armani da Silva v. Birlesik Krallik [GC], § 285; IHAM, Ali ve Ayse Duran v. Tiirkiye, 42942/02, 08.04.2008, § 62.



Caydirici ceza ilkesi kendi basina bir sart degildir, olayin aydinlatiimis olmasini ve
suclunun bulunmus olmasini gerektirir. Ancak eger olay aydinlatilabilmis ve 6lumden
sorumlu kisi veya Kisiler yakalanabilmis ise, bunlara sucun agirligiyla orantili bir ceza
verilmemesi kendi basina yasama hakkini ihlal edebilir. Anayasa Mahkemesi de “islenen
suc ile verilen ceza arasinda orantisiz bir uygulama yapilmis olmasi ve verilen cezanin
yasal olmayan bu tur eylemlerin Onlenmesini saglayabilecek caydirici bir etki
dogurmamasi nedenleriyle” sorusturma yukumluligunun yerine getirilmedigine karar
verebilmektedir.*®

Bu baglamda ihlal olusturabilecek en yaygin pratikler sorusturma agiimasina iligkin
yasal engeller, kamu gorevlilerinin supheli oldugu olaylarda sorusturma izni
verilmemesi, ilgisiz sugtan sorusturma, takdiri indirimler, zamanasimi, af ve hikmun
aciklanmasinin geri birakilmasi uygulamalaridir.*

Buraya kadar, dogal olmayan 0olim olaylarinda devletin genel sorusturma
yukumluluklerinden s6z edildi. Bununla beraber, 6lum olayinin meydana gelmesinde
irket saiklerin rol oynadigina dair kusku bulunan olaylarda, yapilacak sorusturmanin
niteligine iliskin ek bazi 6zel ilkeler bulunmaktadir.

B. Irkei Saik Siiphesi Olan Oliimlere iliskin Ozel Yiikiimliilikler

Ister devlet gorevlileri tarafindan® ister (iclinct kisiler tarafindan gergeklestirilsin
0ldurme olayinin arkasinda irkgr saiklerin oldugu kuskusu yaratan olaylarda, toplumun
irkgidl ve etnik nefreti kinadigini gostermek ve azinliklarin kendilerini guvende
hissetmelerini saglamak gerekleri nedeniyle, sorugturmanin sz edilen alt standardi
¢ok daha kati bir bigimde uygulanmalidir.®

Devletin oliman ardindaki irker saiki sorugturma ytkimldlugtnan geregi, amaci ve
niteligi, Insan Haklari Avrupa Mahkemesi tarafindan soyle ifade edilmistir:®

Ozellikle devlet gérevlilerinin sebep oldugu 61im olaylari olmak (izere siddet igeren
olaylari incelerken devlet vyetkilileri, olaylardaki irksal saiklerin maskesini
dusirmek ve olaylarda etnik nefret veya 6nyarginin rol oynayip oynamadigini
aydinlatmak icin gerekli tim adimlari atmak yonunde ek bir yakimlaluk altindadir.
Bu yukumlulugu yerine getirmeyerek irkgi gudulerle gerceklesen siddet ve
gaddarlik olaylariniigerisinde irkgi 6geler barindirmayan olaylarla bir tutmak temel

“THAM, Giuliani ve Gaggio v. italya [GC], 23458/02, 24.03.2011, § 306.

“8 AYM, Cezmi Demir ve digerleri basvurusu, 2013/293, 17.07.2014, § 106.

90 Dogru, Yasama Hakki (2018) ss 324-337.

% Nachova ve digerleri v. Bulgaristan [GC], § 160.

5 HAM, Abdu v. Bulgaristan, 26827/08, 11.03.2014, § 44; IHAM, Sakir v. Yunanistan, 48475/09, 24.03.2016, § 64.
%]HAM, Menson v. Birlesik Kralik (kk), 47916/99, 06.05.2003.

%[HAM, Nachova ve digerleri v. Bulgaristan, 43577/98 ve 43579/98, 26.02.2004, §§ 158-153; ayni ydnde Cobzaru v.
Romanya, 48254/99, 26.07.2007, 88§ 89-92.



haklari bilhassa yok edici nitelikteki eylemlere goz yummak anlamina gelir.
Birbirlerinden 6zu itibariyla farkli durumlarin ele alinig bigimlerinde bir ayrim
yapmamak Sozlesme'nin 14Unci maddesi [ayrimcilik yasagi] kapsaminda
haklilagtirilamaz bir midahale olusturur (.) Sozlesmeci devletler, hukuki
mekanizmalara duyulan kamusal givenin korunabilmesi igin, gii¢ kullanimi iceren
olaylara iliskin yapilan sorusturmalarda asiri glc¢ kullanimi ve irk¢l cinayet
arasinda hem hukuk diizeninde hem de uygulamada bir ayrim yapmalidir.

(-]

Uygulamada ¢ogu zaman irkgl gudulerin kanitlanmasinin son derece zor oldugu
kabul edilmelidir. Davall devletlerin bir siddet eylemindeki olasi irkgi 6geleri
sorusturma yukamlultkleri mutlak bir sonug yukimlaligu degil, mimkin olan en
yiksek cabayr gosterme yukumlulugudar. Yetkililer siddetin irksal gudulerle
islendigine gosterge olabilecek olgulari ihmal etmeden tim delillerin toplanmasi
ve glvence altina alinmasl, gercegin ortaya cikarilmasi icin olasi tim yollarin
kullaniimasi ve etraflica gerekgelendirilmis, tarafsiz ve objektif kararlar alinmasi
icin somut olay baglaminda makul olabilecek her ¢abayi gostermelidir.

Dolayisiyla olume irkgl saiklerle yol agildigr kuskusu doguran olaylar, bu irkgr saik
kuskusunun uzerine gidilerek sorusturulmalidir. Irkci siddet ‘insan onuruna o6zel bir
hakaret bicimi™ oldugundan, "yetkililer irkcilikla micadele etmek igin tim araclar
kullanmali ve boylece cesitliligin bir tehdit degil, zenginlik kaynagi olarak algilandig
demokratik toplum vizyonunu guglendirmelidir."

Tabii ki meydana gelen tim olum olaylari, arkasinda irkgl saik olup olmadiginin
derinlemesine arastiriimasini gerektirmez. insan haklari hukukuna gére devletin
0limuan arkasindaki irkgr saikleri sorusturma yukumltligunden so6z edebilmek icin
olayda bu tur saiklerin rol oynamis olabilecegine iliskin gostergelerin varligi gerekir. Bu
da olaya iliskin bazi verilerin irkgi siddete isaret etmesi durumunda mumkuandar.

insan Haklari Avrupa Mahkemesi ictihadi tarandijinda, Mahkeme tarafindan irkgi
siddete isaret edebilecegini kabul ettigi gostergelerin sunlar oldugu gorulmektedir:

1. Siddet eylemini gerceklestirenin olay 6ncesinde veya sonrasinda sarf ettigi
sozler;®

2. Gereksiz veya acikga abartili gtic kullanim;”’

%Nachova ve digerleri v. Bulgaristan [GC], § 145.

%[HAM, Timishev v. Rusya, 55762/00 ve 55974/00, 1312.2005, § 56.

% AYM, Muhterem Turantaylak basvurusu, 2014/15253, 09.05.2018, § 56; Nachova ve digierleri v. Bulgaristan [GC], § 164
IHAM, BS. v. Ispanya, 47159/08, 24.07.2012, § 61; IHAM, Antayev ve digerleri v. Rusya, 37966/07, 03.07.2014, §§ 125-126;
iHAM, Bekos ve Koutropoulos v. Yunanistan, 15250/02, 13.12.2005, § 73.

¥ Nachova ve digerleri v. Bulgaristan [GC], § 165; IHAM, Ciorcan ve digerleri v. Romanya, 29414/09 ve , 27.01.2015, §§
161-162.



3. Siddet eyleminin irkgi bir gruba Uye oldugundan kuskulanilan kisilerce
gerceklestiriimesi;®

4. Siddet eylemini gergeklestirenin sugu irkgi guduyle isledigini itiraf veya ikrari;*®
5. Kisiler veya Uyesi olduklari gruplar arasinda daha énce de irk temelli oldugu
kuskusu doguran bir catismanin gerceklesmis olmasi*®ya da o bdlgede yaygin
olarak irk temelli saldirilarin oldugunun bilinmesi;®

6. Soz konusu devlette yaygin irkgi siddetin varligini®ve/veya irkgi siddete karsi
gerekli 6nlemlerin alinmasina dair yaygin problemlerin varligini gésteren
raporlar;®

Bu gostergelerden bazilari, siddetin irkgr temelli oldugunu tek basina kanitlamak igin
yeterli olmayabilir. Ancak siddet eyleminin arkasinda irkgi bir saik olup olmadigina iligkin
etrafll bir sorusturma yapiimasi sorumlulugunu baslatmak icin yeterlidir.®

insan Haklari Avrupa Mahkemesine gére irkgi saiklerle gergeklesen 6ldirme olaylarina
karsi yasama hakkini korumak igin devletin ceza kanunlarinda irkgi saiklerle iglenen
0ldirme olaylari icin daha fazla ceza gerektiren ayri bir su¢ dizenlemesi yapmasi
zorunlu degildir. Ancak eger i¢ hukukta irkgi saiklerle igslenen 6ldurme eylemlerinin daha
fazla cezalandiriimasina iliskin hikimler varsa bu hikumlerin neden uygulanmadigi
inceleme konusu edilmekte ve ihlal yaratabilmektedir.®

Buraya kadar devletin irkgi saiklerle islendigi kuskusu doguran 6ldirme olaylarinda
sahip oldugu sorusturma yukamlalukleri incelendi. Bu yukumlulukler, K. S. dosyasinda
yapilan sorusturma ve kovusturma islemlerinin insan haklari hukuku bakimindan
incelenecedi ikinci kisim igin bu islemlerin sinanacag 6lgekleri olusturmaktadir.

% HAM, Milanovic v. Sirbistan, 44614/07 1412.2010, § 98: IHAM, Segié v. Hirvatistan, 40116/02, 31.05.2007; Abdu v.
Bulgaristan, § 49.

%HAM, Angelova ve Iliev v. Bulgaristan, 55523/00, 26.07.2007, §§ 13 ve 116.

8 HAM, Yotova v. Bulgaristan, 43606/04, 2310.2012, § 106.

61Sakir v. Yunanistan, § 70.

62Sakir v. Yunanistan, § 70.

8 HAM, Mizigarova v. Slovakya, 74832/01,1412.2010, § 122; Sakir v. Yunanistan, § 70; Abdu v. Bulgaristan, § 52.

8 Ayni yonde, Ciorcan ve digerleri v. Romanya, § 163-164.

% Angelova ve lliev v. Bulgaristan,



lIl. K.S.CINAYETi VE YAPILAN SORUSTURMA

16 Aralik 2018 tarihinde saat 2010 civarlarinda K. S. ("maktul’) ve o tarihte 18 yasindan
kiigtik olan oglu B. S. ("magdur gocuk’), H. U. ("Sanik”) isimli kisinin silahli saldirisina
ugramiglardir. K. S. kaldirildigi hastanede hayatini kaybetmis, odlu B. S. ise hayati tehlike
yaratacak bicimde agir yaralanmis ve olayin neticesinde organlarindan biri surekli
olarak islevsiz kalmistir.

Silahla saldiri olayina neyin neden oldugu ve olay oncesinde nelerin yasandig
konusunda savcilik ve mahkeme kararlari, tanik ifadeleri, maktul yakinlari ve katilanlarin
iddialart arasinda onemli farklliklar bulunmaktadir. Olayda su noktalarin taraflar
nezdinde ihtilafsiz oldugu gortlmektedir:

« Maktul K. S. ve magdur cocuk B. S,, olayin gerceklesmesinden hemen dnce
Hendek ilgesi Yenimahalle, Bestepeler Caddesi Uzerinde bir kahvenin 6ninde
durmakta, burada maktullin arkadasl tanik E. K. ile sohbet etmektedirler.

« Saniklar ve maktul veya magdur ¢ocuk arasinda énceden bir husumet
bulunmamaktadir. Sanik kolluk ifadesinde maktuli simaen tanidigini séylemis,
daha sonraki ifadelerinde hi¢c tanimadigini belirtmistir.

- Olay sirasinda 2,55 promil alkolll olan ve ayni kahvenin 6niinde bulunan sanik H.
U., maktul K. S.ye yonelik olarak igerigi ihtilafli ancak hakaret igerikli olduklar
ihtilafsiz bazi sézler sarf etmistir.

- Bunun (izerine taraflar arasinda bir tartisma baslamis, bu sirada R. E. (“diger
sanik’) olay yerine gelmis ve maktul ve magdur gocuk ile konusmaya baslamistir.
« Bu sirada sanik H. U. Gzerinde bulunan ruhsatsiz silahini ¢ikartarak bos kovan
adetlerinden anlasildigi Uzere toplam yedi kez ates etmistir.

« Ik vurulan, magdur gocuk B. S. olmustur. Magdur cocuk ve maktul uzaklasmaya
calisirken sanik H. U. ates etmeye devam etmistir.

« Olaydan hemen sonra H. U. ile olayin 6ninde yasandigi kahvehanenin sahibi tanik
B. P arasinda bir bogusma c¢ikmis ve bogusma sonucunda B. P. sanigin elindeki
silahi ondan alabilmistir.

« H. U. silah elinden alindiktan sonra birkag kez silahini yeniden ele gegirmeye
calismistir.

- Bu sirada olay yerine sanik H. U'nin oglu M. U. gelmistir. Diger sanik R. E., H. U. ve
M. U. olay yerinden uzaklasmak Uzere bir araca binmis; Bursa iline kagmis, burada
yakalanmiglardir.

Fakat asagida ayrintili olarak aciklanacadi Uzere olayda siddet olayinin irkgr saiklerle
gercgeklestigine dair ¢ok ciddi supheler yaratan noktalar vardir. Bununla beraber,
sorusturma ve kovusturma makamlari bu noktalarin Gzerine gitmemis, olayda irkg
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saikin aydinlatiimasini saglayamamiglardir. Bu 6nermeyi kanitlayabilmek icin oncelikle
birinci bolimde dosyada irkgi siddet stphesi doguran GOSTERGELERE yer verilecektir.
Bu bolum, dosyada devlet organlarinin oldirme olayinin irkgi saiklerle gerceklesmis
olabilecegine dair suphenin Uzerine gitmelerini gerektirecek kadar acik emarelerin
bulundugunu ve dolayisiyla devletin irkgr siddeti sorusturma ek yukumluligunun olayda
mevcut oldugunu aciklayacaktr. ikinci bélimde ise sorusturma ve kovusturma
makamlarinin bu sorusturma yukumldlUklerini yerine getirmemis olduklari iddia
edilecek ve bu iddia yukarida yer verilen standartlar 1siginda kanitlanacaktir.

A. Olayda Irkgi Saiklerin Var Oldugu Siphesi Doguran Gostergeler

Sanik H. Uve maktul K. S. arasinda baslayan ve cinayetle sonuglanan tartismanin nasil
basladigina iliskin farkli anlatimlar bulunmaktadir. ikili arasindaki diyalogun Sanik H. U.
tarafindan baslatildigina ve H. U. tarafindan hakaret icerikli sézlerin kullanildigina iligkin
herhangi bir kusku veya gekisme bulunmasa da, bu sozlerin neler oldugu konusu
ihtilaflidir. Dosya boyunca bu s6zIU tartisma sirasinda neler séylendigine iliskin iddialarin
ve sorusturma ve kovusturma makamlarinin hangi beyanlari dogru kabul ettiklerini
listeler halinde ele almanin uygun olacagi gorulmektedir.

Dava dosyasi iceriginde sanik H. U.’nin agzindan ¢iktigi iddia edilen sozler sunlardir:

Tablol
Sanik H. U/nin Agzindan Ciktigi Iddia Edilen Sozler
No ifadeler Kim iddia Etmis Hangi Asamada?
1 Uclincu bir kisiye yonelik Sanik R. E. 1712.2018 tarihli kolluk ifade
icerigi belirtimeyen tutanagi & 1712.2018 tarihli
kufarler Savcilik Ifade Tutanagi

2 "Suriyeliler defolsun gitsin"  Sanik H. U. (kendisi) 1712.2018 tarihli Savcilik ifadesi
Tutanagr & 1712.2018 tarihli
Sulh Ceza Sorgusu

3 "Siz Suriyeli misiniz?" Magdur B. S. 2312.2018 tarihli Kolluk ifadesi
Tutanagr & 2412.2018 tarihli
Savcllik ifadesi Tutanag

4 "Dagilin buradan a. Magdur B. S. 2312.2018 tarihli Kolluk ifadesi
koydugumunun cocuklar" Tutanagi & Sakarya 1. ACM
2018/494 E., 15.03.2019 tarihli 1.
Celse

5 “Buo.cocugu Suriyelilerin  Sanik H. U. (kendisi) 2412.2018 tarihli Saveilik Ek
burada ne isi var?" Ifade Tutanagl



No ifadeler Kim iddia Etmis Hangi Asamada?

6 "Bu Suriyelilerin a. koyayim"  Tanik E. K. 2512.2018 tarihli Tanik ifade
ve igerigi belirtiimeyen ama Tutanag & Sakarya 1. ACM
“suriyeli vatandaslari 2018/494 E., 15.03.2019 tarihli 1.
kastettigi" soylenen Celse
baskaca hakaretler

7 "Siz Suriyeli Kirt musunuz?"  Magdur B. S. Sakarya 1. ACM 2018/494 E.,

15.03.2019 tarihli 1. Celse
8 “Ne kadar turk varsa a. Tanik E. K. Sakarya 1. ACM 2018/494 E.,

koyayim"

15.03.2019 tarihli 1. Celse

Dava dosyas! igeriginde maktul K. S/nin adzindan ¢iktigi iddia edilen gesitli sozler

sunlardir:
Tablo Il _
Maktul Kadri S.'nin Agzindan Giktigi Iddia Edilen Sézler
No ifadeler Kim iddia Etmis Hangi Asamada?
1 "Utanmiyor musun yanimda Magdur B. S. 2312.2018 tarihli Kolluk ifadesi
gocugum var, nigin Tutanag
kufrediyorsun?” .
2 "Bende kardum tarkleri Sanik H. U. 1712.2018 tarihli Savcilik Ifadesi
sevmiyorum" Tutanagi & Bu Tutanagin
iceriginin dogrulugunu teyit
ettigi 1712.2018 tarihli Sulh
Ceza Sorgusu
3 "Ne kadar tirk varsa a. Tanik E. K. 2512.2018 tarihli Savcilik Tanik

koyayim"

Ifade Tutanag|

Sorusturma ve kovusturma makamlarinin olayda gercekte soylendigine kanaat

getirdikleri sézler sunlardir:



Tablo 1l
Sorusturma ve Kovusturma Makamlarinin Olayda Taraflarin Séyledigini Kabul Ettigi

Sozler
iddianame 1. ACM Gerekeeli Karar istinaf Gerekgeli Karar
H.U. Suriyelileri kast ederek  Suriyelilere kufur Suriyelilere kufar

cevreye hakaretler
Cevreye yonelik diger "Alkolln etkisiyle" kendi "Alkolln etkisiyle" kendi

hakaretler kendine kuflr kendine kufur

*Siz Suriyeli misiniz? *Siz Suriyeli misiniz? *Siz Suriyeli misiniz?

‘Dagilin buradan a. ‘Dagilin buradan a. ‘Dadilin buradan a.

kodugumunun g¢ocuklarl” kodugumunun gocuklar”  kodugumunun gocuklar”
K.S. “Utanmiyor musun “‘Utanmiyor musun ‘Utanmiyor musun

yanimda cocugumvar,  yanimda gocugum var, yanimda gocugum var,

nigin kufrediyorsun?” nigin kafrediyorsun?” nigin kafrediyorsun?”

"kufur etme ecdadini s."

Gorulecegi uzere sanik H. U/nin tartismada Suriyelileri hedef aldigina yénelik herhangi
bir kusku bulunmamaktadir. Magdurun ve taniklarin bu yondeki ifadelerinin yaninda
sanigin kendisi de zaten bunu ikrar etmistir. Sorusturma ve kovusturma makamlarinin
kararlarinda da Suriyelilere iliskin hakaretlerin stbuta baglandigi gortimektedir.

Ancak sanik H. U. ile maktul K. S. arasinda Turkluk-Kartluk temelli bir tartismanin olup
olmadidl konusu ihtilaflidir. Tartismanin bu ayrim temelinden baslamis olabilecedi
sUphesini dogurabilecek iki farkli anlati vardir. Birincisi, sanik H. Unin maktul K. S. ile
tanik E. K'in aralarinda Kurtge konustuklarini duydugu, yanlarina gidip “siz Suriyeli Krt
musanuz" diye sordugu ve K. S'nin de “Kurduz" seklinde cevap verdikten sonra H. U.nin
“dagilin buradan a. koyduklarim” diye hakaret ettigi; ikincisi ise H. U/nin Suriyelilere (ya
da "alkolin etkisiyle cevreye’) kiftr ederken maktul K. S/nin cevap verip "ben de
Karddm, Tarkleri sevmiyorum"” dedigi ve tartismanin buradan basladigi anlatisidir.

a. Birinci Alinti

Belirtildigi Gzere iddialardan biri, sanik H. U'nin maktul K. S. ile tanik E. K'in aralarinda
Kurtce konustuklarini duydudu, yanlarina gidip “siz Suriyeli Kurt masunuz" diye sordugu
ve K. S'nin de "Kirdlz" seklinde cevap verdikten sonra H. U./nin “dagilin buradan a.
koyduklarim” diye hakaret ettigi iddiasidir. Bu anlati derli toplu bicimde ilk kez ¢ocuk
magdur B. S. tarafindan Sakarya 1. Agir Ceza Mahkemesinin davanin géraldigu 2018/494
esas saylli dosyasina iligkin 15.03.2019 tarihli 1. Celse durusmasinda dile getirilmistir.



Ancak yukaridaki Tablo IlI'de goruldigu Gzere sorusturma ve kovusturma makamlari
sanik H. U'nin "Siz Suriyeli Kirt masundz?" degil, "Siz Suriyeli misiniz?" dedidine kanaat
getirmiglerdir. Magdur B. S/nin ifadesinin neden gergekgi bulunmadigina iligkin ise
dosyada higbir agiklama yer almamaktadir. Bu iddianin tartisma konusu dahi
edilmeksizin reddedilmesi kendi basina bir sorun yaratir, bu sorundan ileride s6z
edilecek. Burada ise sorusturma ve kovusturma makamlarinin bu ifadeleri neden géz
ardi ettigine dair en olasi iki agiklamanin degerlendiriimesi gerekmektedir.

Birinci olasilik, B. S’nin sorusturmanin daha énceki asamalarinda boyle bir beyanda
bulunmamis olmasindan ve hatta bir defasinda “olayin tarklItk kartlik sebebiyle ¢iktigini
dustnmiyorum” (2412.2018 Tarihli Savcilik Ek ifadesi) demis olmasindan yola ¢ikilarak bu
iddianin inandirici bulunmamis olmasi olabilir. Ancak magdur ¢ocuk bu iddiasini daha
once de dile getirdigini ancak savcilik tarafindan dikkate alinmadigini iddia etmektedir.
15.03.2019 tarihli durusmada magdur ¢ocugun su beyani dikkat gekicidir:

"Savci bey eve gelip ifademi alirken ben Suriyeli mevzusunun yanina Kartlikle ilgili
beyanlarimi da eklemek istedim. Ancak gerek yok denildi. Ayrica ifademin
sonundaki olayin Turklik Kirtlik sebebi ile giktigini distinmuiyorum seklindeki
cumleyi ben séylemedim. Ben beyanlarda bulunurken avukatla 6n gérisme
yapmadim. Hatta evdeki ifademde bulundugum odadaki herkes cikartildi. Ben
avukatin orada oldugunu dahi anlamadim.”

Dolayisiyla magdur ¢gocugun bu iddiayr derli toplu bigimde ilk kez olaydan yaklasik U¢ ay
sonra gergeklesen durusmada dile getirmis olmasini agiklayabilecek olasi bir iddia
vardir. Bu iddia masteki F S'nin 31.05.2019 tarihli ikinci celsede dile getirdigi beyanlarla
da ortusmektedir. F S’nin beyaninin ilgili kismi soyledir:

"Olaydan sonra Hendek ilce Emniyet Mudir, Sakarya il Emniyet Madird, 2 Van
Milletvekili bizi ziyaret etti. Olaydan sanigin Kirt veya Suriyeli kelimelerini
kullanmadigi yoninden ifade vermemizi talep etmislerdi. Ancak ben yegenimden
duydugum kadariyla sanik az énce bahsettigim gibi siz Suriyeli misiniz diye sormus.
Savcl bey evimizde ifade aldiktan sonra magdurla gérustugumde bana anlattiklari
seylerle ifadelerinin ayni olmadigini gérdim. Magdur yegenime sordugumda Savcl
beye anlattigini ancak ifadelerini her seyin yazilmadigini soyledi.

Olayda ise bu iddialarin hi¢ Uzerine gidilmedigi gibi, ne istinaf ne de derece
mahkemesinin gerekeeli kararinda bu son derece 6nemli iddialardan higbir sekilde
sozedilmemektedir. F S’nin ifadesinin dnceki kisimlari gerekeeli kararlarda musteki
beyani olarak yer bulmus olmakla beraber, alintilanan bolim yokmus gibi davraniimigtir.



Bazi Ust duzey yetkililerin olaya mudahale etmis oldugu ve magdur uzerinde baski
kurmus olduklarina dair bu iddialarin sorusturulmamasi bir yana, hi¢ verilmemis gibi
davraniimasi dikkat gekicidir.

Birinci anlatinin sorusturma ve kovusturma makamlarinca dikkate alinmamasinin
ardindaki ikinci olasl gerekge, tanik E. K'in "biz maktul K. ile kesinlikle Tirkce
konusuyorduk. Ben olayin etnik bir catismadan kaynaklandigini disunmuayorum’
seklindeki beyanidir.

Ancak tanik E. K.in bu ifadelerinin verili dogru olarak kabul edilmemesini gerektiren en
az Ug farkli unsur vardir. Birincisi, daha dnceki beyanlarinda maktul K. S’nin sanik H.
Uya yonelik "kifur etme ecdadini s." seklinde bir hakaret yonelttigini iddia eden
(2512.2018 tarihli Savcilik Tanik ifade Tutanag) ve bu iddiasi iddianameye aynen yansiyan
bu kisinin, kovusturmanin daha sonraki asamalarinda ise K. S!nin bayle bir sey
soyledigini duymadigini belirtmesidir (1. Celse, s. 10). Kaldi ki, K. S.nin saniga kifrettigine
dair saniklar tarafindan dahi bir iddia 6ne siriilmemistir. ikincisi, dosya icerisinde tanik
E. K/in olayr ve sorulan sorulari gercekten anladigindan kusku duyuracak denli tuhaf
beyanlari vardir. Ornegin E. K. birinci celse sirasindaki beyani sirasinda “ben sanik H.in
kirtleri sevmiyorum dedigini duymadim” seklinde bir beyanda bulunmustur. Olayda
bununla uzaktan yakindan alakali bir iddia yoktur. S6z konusu celseye konu edilen ve E.
K'in sz etmeye calistidi tartisma, maktul K'nin (sanik H. degil), “ttrkleri sevmiyorum”
("kartleri sevmiyorum” degil) sozlerini soyleyip soylemedidi tartismasidir. Dolayisiyla E. K.
yalnizca sozleri degil, sozleri kimin soyledigine dair iddialari da tamamen yanlis
anlayabilmigtir. Yine ayni baglamda ve ayni celsede bu tanik, daha dnce ve daha sonra
dile getirmedigi ve olayin akla uygun isleyisiyle higbir bicimde uyusmayan bir bigimde
sanik H. U'nin tartisma sirasinda “ne kadar Turk varsa a. kayayim" dedigini iddia etmistir.
Hicbir tanik tarafindan dogrulanmayan béyle bir iddianin davaya konu olay baglaminda
nasil gergek olabilecegini hayal etmek mumkin degildir. Dahasi ve en 6nemlisi, “biz
maktul K. ile kesinlikle Turkge konusuyorduk” seklinde ifade veren E. K., ayni celsede
yalnizca birkag satir sonra ‘“ben maktulun Kirtge konusup konusmadigini
hatirlamiyorum” diyerek kendi kendisini yalanlamigtir. Dolayisiyla tanik E. K'in
guvenilirligi ve olaya dair hakimiyeti hakkinda ciddi kuskular oldugundan, kendisine
magdur gocuk B. S'nin irkgr siddet ve magdura baski stiphesi doguran bu denli 6nemli
iddialarini gurttmek igin gtvenilir bir tanik olarak yaklasmak tamamiyla hatali olacaktir.
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b. ikinci Alinti

kinci anlati, sanik H. Unin Suriyelilere (ya da sorusturma ve kovusturma makamlarinin
deyisiyle "alkollin etkisiyle gevreye’) kiifir ederken maktul K. S/nin cevap verip karsilikli
satasmanin devaminda “ben de Kardim, Tarkleri sevmiyorum" dedigi ve tartismanin
buradan basladigi anlatisidir.

Birincisi ve en onemlisi, olayda irkgr saiklerin rol oynamis olabilecedine dair ciddi bir
stiphe doguran bu ikinci anlati, bizzat sanik tarafindan dile getirilmistir (Sanik H. U/nin
1712.2018 tarihli Savcilik ifadesi Tutanagi & bu Tutanagin igeriginin dodrulugunu teyit
ettigi 1712.2018 tarihli Sulh Ceza Hakimligi Sorgusu). Sanik H. U. daha sonra bu ifadesini
geri gekmis, iddiasinin dogru olmadigini, kendisine bu ifadenin avukat/tanik 0. D.
tarafindan ezberletildigi iddia etmistir. H. Uya gore kendisinin kolluk éntndeki ifade
oncesi ve sirasinda mudafiligini yapan avukat/tanik 0. D. kendisine “sen maktulin ben
de kdrdum, tarkleri sevmiyorum dedigini syle, 0 zaman fazla ceza almazsin" demistir.
Dolayisiyla  sorusturma ve  kovusturma makamlarinin - oninde  tartismanin
Tarkluk-Kartluk tzerinden giktigina dair bizzat saldirganin beyani ve bu beyanin avukat
tarafindan kendisine dgretildigine dair ayni kisinin bir kars! iddiasi bulunmaktadir. Bu
ikisi arasinda ise ilki cok daha inandiriciyken, sorusturma ve kovusturma makamlari
ikincisine inanmay! tercih etmistir. Oncelikle avukat/tanik 0. D. bu iddiayr yalanlamistir.
Dahasi ve daha dnemlisi, avukat/tanik 0. D. sanik H. U.ya yalnizca kolluk 6nindeki
ifadesinde yardimci olmustur, ancak sanik bu ifade sirasinda boyle bir iddiada
bulunmamistir. Sanigin bu beyani, savcilik ontndeki sorgusu sirasinda, baska bir
mudafinin hazir bulundugu sirada verilmistir. Ancak kendisine 0. D. tarafindan béyle bir
tavsiye verilmis olsa sanigin bu tavsiyeden sonra girdigi ifadede bu tavsiyeyi kullanmig
olmasi gerekirdi. Dolayisiyla bu ifadenin kendisine bir avukat tarafindan daha az ceza
almak amaciyla ogretildigi iddiasi hayatin olagan akisina ve temel mantik 6rgustne
aykiridir. Zaten H. U. da kendi kendisini bu konuda yalanlamistir. Sanigin savcilik
tarafindan alinan ek ifadesi sirasindaki su beyanlari dikkat cekicidir:

Sakarya'da Emniyette alinan ifademde, Cumhuriyet Bassavciliginda alinan
ifademde maktultin bana "ben kirdum, tarkleri sevmiyorum” seklinde séylemini
kolluktayken olayin  sicakligindan dolayl hatirlayamadim,  soyleyemedim.
Bassavcilikta aklima gelince soyledim. Bassavciliktaki beyanimda belirttigim bu
hususu kimse bana sdyletmedi. Bu konuda ne avukat ne polis ne de kimsenin
bana bir talimati ya da yol géstermesi olmadi. Ben Hendek Cumhuriyet
Bassavciliginda savcinin odasina girmeden énce avukatla gorismedim hig, savcl
odasinda ifade igin bulundugum sirada avukat geldi. ilk defa avukati savcinin
odasinda savcl ve katibi hazir bulundugu sirada gérdim, burada da avukatla hig 6n
gorusme yapmadik.



Dolayisiyla sanik H. U/nin ifadelerinde bu noktada ¢ok ciddi geligkiler bulunmaktadir.

Bu noktada diger sanik R. E/in beyanlarinin da sayisiz geliskiyle dolu oldugu not
edilmelidir. R. E., Agir Ceza Mahkemesi 6nundeki birinci celsede birkag cumle igerisinde
kendisiyle defalarca kez celisebilmistir:

“Ben oraya gittigimde olayin sonu gelmisti. ik basta tartisma sebebi olan Suriyeli
Klrt, Tark konularini duymadim... Ben sanidin silahi ateslerken maktul ve magdura
yonelik veya kisi gozetmeksizin herhangi bir sey soyledigini duymadim... Ben olay
yerine gittigimde H. U’'nin kufir ettigini duymadim. Sadece maktulin kime
kifrediyorsun dedigini duydum. Sanik H. dikkana dogru kuflr ediyordu. Sanik, M.
G.in dukkanina dogru anasini bilmem ne yaptigimin oglu, surekli bu tarz seyler
tekrarliyordu. Sanik kiftr ederken maktul, sanigin sol tarafindaydi..Ben sadece
KGfard duydum.”

R. E/in anlatiminin givenilirligi kuskuya dusiiren baska noktalar da vardir. Ornegin sanik
R.E.sanik H. U/nin yere dodru ates ettigini gordigunt soylemistir (R. E.'in 1712.2018 tarihli
Kolluk ifadesi Tutanagi & R. E.in 1712.2018 tarihli Savcilik ifade Tutanagi). Ancak ayni
sanik, Adir Ceza Mahkemesi onundeki Tinci celse sirasinda, sanigin yere dogru ates
ettigini "tahminleri dogrultusunda soyledigini" iddia etmistir. Zaten sanigin hedef alarak
ates ettigi gortnti kayitlari ile ve tanik beyanlariyla da sabittir (Magdur gocuk B. S'nin 1.
Celse beyan, E. K'In 1. Celse beyani, Tanik N. T'nin 1. Celse beyani, Tanik S. C.'nun 1. Celse
beyani). Dolayisiyla R. E.'in olaya iliskin anlattiklarina ve ihmal ettiklerine belirleyici deger
atfetmemek icin pek ¢ok neden bulunmaktadir.

Ancak yukarida sayilan bunca celiskinin Uzerine ne sorusturma, ne de kovusturma
makamlari gitmistir. Bu da olayda irke saikli siddet suphesi doguran ¢ok 6nemli iki
anlatinin gerekgesiz ve haksiz bicimde tamamen yok sayllmasina ve olayin irkgi saikler
yonunden yeterince aydinlatilamamasina yol agmistir.

Buraya kadar gosterildigi Uzere, sanik ile maktul arasindaki konusmalarin igeridine dair
dosya icerisindeki mevcut bilgiler, bir degil iki gostergeyi birden sergilemektedir.
Tamamen yok sayilan hem birinci hem de ikinci anlati, siddet eylemini gergeklestirenin
olay 6ncesinde veya sonrasinda sarf ettigi sézler gostergesine uymaktadir. kinci anlati
ayrica siddet eylemini gergeklestirenin sugu Irkgi gudiyle isledigini itiraf veya ikrari
gostergesi agisindan da irkgl siddet olayinin  Uzerine gidilmesi yukimlilugu
dogurmaktadir.
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Ne var ki olaydaki gostergeler bunlarla da sinirli degildir. Yukarida da soz edildigi Uzere
olayin olagan unsurlariyla agiklanamayacak derecede gereksiz ve orantisiz siddet
eylemleri, azinlik gruplarin Uyelerine karsi islendiklerinde, ayrimci siddet slphesi
dogurabilirler. K. S/nin ¢ldurtlmesi olayinda bu agidan gozden kagiriimamasi gereken
noktalar bulunmaktadir.

Birincisi, maktul ve sanik ile arasinda 6nceden bir husumet yoktur. Hatta bu kisiler
birbirlerini daha dnceden tanimamaktadirlar. ikincisi, aralarindaki tartismaya iliskin
hangi iddia dogru kabul edilirse edilsin, bu tartismanin arkasinda baska bir gudu
olmaksizin birkag dakika icerisinde iki kisi Uzerine yedi kez ates edilmesini gerektirecek
kadar biyimis olmasi higbir bicimde mantikli gérinmemektedir. Uglinciisi ve en
onemlisi, bizzat kovusturma makamlari olayda 6ldirme eyleminin ne kadar gereksiz ve
sebepsiz gbrindugunin farkindadirlar. Oyle ki 2019/501 sayili gerekceli kararinda
Sakarya 1. Agir Ceza Mahkemesi, “ortada bir sebep bulunmazken sanigin Uzerinde
tasidigi ruhsatsiz tabancayi ¢ikarip ilk énce yere dogru 2 kez ettigi, bunun Uzerine bir
kargasa yasandigi ve maktul ile katilan B.'a dogru sanik H.in birden fazla kez ates ettigi"
sonucuna varmistir. Bu da sorusturmanin irkgr saikler acisindan genisletilimesini
gerektirmektedir.

Ayrica sanik H. U. ile maktul K. S. arasinda Turk Kurt temelli agikga bir tartisma olmamig
olsa bile, H. U'nin irkgr gudulerle hareket eden bir insan olduguna dair dosyada bizzat
sorusturma ve kovusturma makamlari tarafindan da kabul edilen veriler bulunmaktadir.
H. U'nin da inkar etmedigi Uzere sanik herhangi bir ayrim yapmaksizin sirf o milliyete
Uye olmayi bir yeterli gerekge olarak gorerek tim Suriyelileri kapsayacak bigimde “o.
cocugu”, "bu Suriyelilerin a. koyayim" gibi pek ¢ok hakarette bulunmustur. Turk-Kart
tartismasi iddiasinin aksine bu ifadelerin sorusturma ve kovusturma makamlari
tarafindan da gergekten olayda sdylendigi kabul edilmistir (bkz Tablo Ill). Tim bu
ifadelerin sanigin irkgi gudulerle hareket edebilen bir kisi oldugunu gosteren birer

gosterge olarak diger gostergeleri ve stpheleri destekleyici bir bigimde kullaniimaliydi.

Buraya kadar sayilanlar olayda sorusturma ve kovusturma makamlari agisindan irkg
siddet saikini arastirmasi igin ek bir yakimluluk doguracak gostergelerin var oldugunu
kanitlamaktadir. Bir sonraki bolimde ise bu organlarin bu konuda ne denli basarili
olabildikleri incelenecektir.

23



B. Olasi Irkgi Saiklerin Sorusturulmasina iliskin Ek Sorumlulugun Yerine Getirilip
Getirilmedigi

Dosyada sorusturma ve kovusturma makamlarinin irkgi siddet iddialariyla ilgilendiklerini
gosteren yalnizca iki bolum bulunmaktadir. Bu iki bolum de, ne yazik ki, bu iddialarin
yetersiz (ve hatta bazen anlamsiz) gerekgelerle reddedildigi su ifadelerdir:

Sakarya 1. Agir Ceza Mahkemesinin 2019/501 sayili gerekceli karari:

“Sanik H.in olay aninda asiri derecede alkolli oldugu alkolun de etkisiyle herhangi
bir sebep yokken Suriyeli gégmenler hakkinda bir genelleme yaparak sinkafli
kifarlerde bulundugu katilan B.In olay sonrasinda sicagl sicagina alinan
beyanlarinda ve kovusturma asamasindaki beyanlarinda sanik H.in bir irka
yonelik kifir ettigine dair beyanlarinin olmadidi, dolayisiyla sanigin irkgi temelli
olarak eylemlerini gerceklestirmedigi kaldi ki 5237 sayill TCK'nin 82. Maddesinde
duzenlenen kasten 6ldirme sugunun nitelikli hallerinde irkgi temelli iglenen bir
sucun nitelikli bir hal olarak kabul edilmedigi anlagiimakla...”

Sakarya Bolge Adliye Mahkemesi 1. Ceza Dairesinin 2020/1235 sayili gerekgeli karari:
“Sanigin irkgl temelli bir séylemde bulunduguna dair bir delil bulunmadig, bulunsa
bile sugun niteligine etki edecek bir durumdan soz edilemeyecegi, kaldi ki yorenin
kozmopolit bir yapiya sahip olmasi, bircok etnik kokenden insanin bdlgeye
calismaya geldigi ve orada yasadig, sanigin maktul ve katilana ‘suriyeli’ olup
olmadiklarini sormasinin nedeninin asil memleketlerinin neresi oldugunu
sormasindan kaynakli oldugu, devaminda sanigin asiri alkolli olusunun verdigi
etkiyle cikan tartisma sonucu olusan olaylardan ibaret oldugunun kabull
gerektigi.."

Sorusturma ve kovusturma makamlarinin olayda nasil bir sorusturma sureci
yurattuklerine dair insan haklari hukuku bakimindan degerlendirme, yukarida sayilan
altrilke Uzerinden yapilacaktir.

1. Sorusturmanin Derhal ve Resen Baslatiimasi

Devlet organlari kuskulu 6lim olayini haber aldiklarinda, 6lenin yakinlarinin bir sikayette
bulunmasini beklemeden resen ve gecikmeksizin harekete gegmekle yukumltdurler.
Olimden devlet gérevlilerinin sorumlu olmasi durumunda 6ncelikle gegerli olan bu
kural, olumun dguncu kisilerin mudahalesi sonucu gergeklesmesi durumunda da
gecerlidir.

Olayda bu agidan bir sorun olmadigr gérulmektedir. Olay 1612.2018 tarihi saat 20.00
sularinda gerceklesmis, zanlinin yakalanmasi ve sorusturma iglemleri hemen o gun
baslamistir.
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2. Sorusturmanin Bagimsizligi ve Tarafsizligi

Sorusturma yukimlulugu baglaminda bagimsizlik ve tarafsizlik, olayr sorusturacak kisi
ve kurumlarin olaya karismis olma olasiligr bulunan kisi ve kurumlardan hem kagit
uzerinde hem de pratikte badimsiz olmasini gerektirir.

Olayda sorusturmanin tarafsizligina ve bagimsizligina stphe dusurecek nitelikte iki
unsur gorulmektedir.

Tanik 0. D.in 2312.2018 tarihli Savcilik Tanik ifade Tutanaginda saveinin kendisine soru
sorma bigimi dikkat cekicidir. Tutanaktaki bu kismi birebir alintilamak gerekirse:

"1612.2018 tarihinde Hendek ilgesinde saat 20.00 siralarinda meydana gelen K. S.’nin
6ldugu olaya iliskin 22-23/12/2018 tarihlerinde basinda, sosyal medya hesaplarinda
maktul K. S'nin stpheli H. U. tarafindan oéldurulmesinin sebebini “kiirtce
konustugunu/kirt olmasi sebebiyle” oldirildiigi seklinde yalan ve asilsiz
haberlerin toplum icerisinde infial yaratacak sekilde yayinlandiginin ve
paylasildiginin gérilmesi Gzerine stphelinin adli makamlara intikall sirasinda ilk
mudafii olmaniz sebebiyle, stphelinin bu sekilde bir beyaninin ve gergek bir
amacinin olup olmadiginin tespitine yonelik tanik olarak beyaniniza basvurma
hususu hasll oldugundan..”

Goruldugu uzere tanik ifadesini alan savcl konu hakkindaki kararini coktan vermistir.
Boylesi bir tavir, sorusturma organlarinin  olayda tarafsiz bir sorusturma
yapmayacaklari/yapamayacaklari yoniinde siiphe olusturur. insan Haklari Avrupa
Mahkemesi de sorusturma sirasinda savcilar tarafindan yapilan tarafli agiklamalarin
sorusturmanin etkinligi ydninden sorun doguracagini kabul etmektedir.

Ikincisi, henliz sorusturma bitmeden ve olay aydinliga kovusturulmamisken Sakarya
Valiligi tarafindan olaydaki tim noktalar aydinlatimisgasina yapilan aciklamalardir.
Aciklamanin ilgili kismi su sekildedir:

ilimiz Hendek ilcesinde 1612.2018 glinii meydana gelen cinayet olayinin sebebinin
carprtilarak “etnik bir nedenden kaynaklanmig gibi algi yaratimaya caligilmasinin”
gercekle hicbir alakasi yoktur. Olayda her iki tarafin da 6nceden birbirlerini
kesinlikle tanimadiklari, alkolli olan ve pek gok sugtan sabikasi bulunan zanlinin
ylksek sesle ve kifurli konusmasi Uzerine ikaz edildigi icin ¢ikan tartismaya bagli
olarak bu miessif hadisenin yasandigi tanik beyanlarindan agikca anlasiimistir (...)
Sosyal medyada yer aldigi sekilde tahkikatin hicbir asamasinda belirtilen tirden
bir ifade mevcut degildir.

%]HAM, Cobzaru v. Romanya, 48254/99, 26.072007, § 101. ’



Henuz sorusturma asamasi bitmemisken sorusturmayi yaraten birimlerden il emniyet
madarluginan hiyerarsik Ustu niteligindeki bir kurulusun boyle bir aciklama yapmasi,
olayda bagimsizlik ve tarafsizlik siphesi dogurabilir niteliktedir. Kaldi ki bu aciklama
olgusal agidan acikga yanlistir. Tahkikatin higbir asamasinda belirtilen ttrden bir
ifadenin mevcut olmadigini iddia etmekteyken, bizatihi sanik, taraflar arasinda irk
temelli bir diyalogun yasandigini belirtmis ve bu ifade dosyaya girmistir (Sanik H. U'nin
1712.2018 tarihli Savcilik ifade Tutanagi). Gercekle acikca gelisen bu tirden bir beyan
Valiligin olayda bir taraf oldugu intibasini cok daha guclu bir bigimde yaratarak 6zellikle
hiyerarsik astlar Uzerinde baski yaratabilir.

3. Sorusturmanin Yeterliligi

Sorusturmanin etkili olabilmesi icin en 6nemli kosullardan biri, yarattlen sorusturmanin
maddi olaylarin her yonlyle aydinlatiimasini, sorumlularinin belirlenmesini ve gerektigi
takdirde cezalandiriimalarini saglayabilecek bir sorusturma yuratiimesidir.?” Bu
baglamda yetkililer olayi aydinlatmak icin gerekli tim delilleri toplamali, taraflarin olaya
iliskin iddialarinin tzerine gitmelidir.

En 6nemlisi, sorusturma sonucunda ulasilan dava dosyasinin igeriginin tam, tarafsiz ve
bagimsiz bir degerlendirmesine dayanmalidir.

Bu konudaki sorunlarin blyuk bolumu bir 6nceki kisimda ele alinmigti. Sorusturma ve
kovusturma makamlari olayda saniklarin ve taniklarin ifadelerindeki celiskilerin Gzerine
gitmemis, Irkgi siddet suphesi dogurmayan beyanlari verili dogru kabul etmiglerdir.
Sanigin agzindan ¢iktigi iddia edilen ve bir bolumunua kendisinin de ikrar ettigi sozler
konusunda herhangi bir arastirma yapiimamistir. Bu baglamda insan Haklari Avrupa
Mahkemesi de sorusturmanin israrli bir bigimde dile getirilen irkgl saikle 6ldurme
iddialarindan uzaklastirilarak baska bir tartismaya hapsedildigi sorusturmalar
yonlnden sorusturmanin yeterliligi sorunu olugabildigine karar vermigtir.%

Bu noktada bir onceki boluimde soylenenlere ek olarak bir nokta eklenebilir.

Belirtildigi Uzere istinaf mahkemesi olaydaki irk temelli siddet iddiasina su sekilde yanit
vermistir (Sakarya Bolge Adliye Mahkemesi 1. Ceza Dairesinin 2020/1235 sayili gerekgeli
karari):

o]HAM, Armani da Silva v. Birlesik Krallik [GC], 5878/08, 30.03.2016, § 243.
% Abdu v. Bulgaristan, § 49.
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*Sanigin irkgl temelli bir sdylemde bulunduguna dair bir delil bulunmadigl, bulunsa
bile sucun niteligine etki edecek bir durumdan soz edilemeyecegi, kaldi ki yorenin
kozmopolit bir yapiya sahip olmasli, bircok etnik kokenden insanin bolgeye
calismaya geldigi ve orada yasadigl, sanigin maktul ve katilana ‘suriyeli’ olup
olmadiklarini  sormasinin nedeninin asil memleketlerinin neresi oldugunu
sormasindan kaynakli oldugu, devaminda sanigin asiri alkolli olusunun verdigi
etkiyle cikan tartisma sonucu olusan olaylardan ibaret oldugunun kabull
gerektigi.."

Yukarida da belirtildigi zere dosyadaki delillerin makul olmayan bicimde yorumlanarak
bir sonuca varilmasi sorusturmanin yeterliligi sartini ihlal edebilir. istinaf Mahkemesinin
s0z konusu bolimde yapti§l koyu karakterle vurgulanan degerlendirmenin makul
bicimde kabul edilebilmesi olanakli dedildir. Mahkeme sanki olayin hicbir 6nu veya
arkasi yokmus, sanik ile maktul bir parkta keyifli bir sohbet igerisindelerken bu
konusma gec¢mis gibi degerlendirme yapmistir. Ancak kendisinin de kabul ettigi Uzere
ikili diyalogdan sanik H. U. zaten Suriyelilere kafur etmistir. Sanigin maktule "Siz Suriyeli
misiniz?" sorusunu  sormasi,  Suriyelilere  kufur ettigi ifadelerinden  sonra
gerceklesmektedir. Dahasi bu konusmadan sonraki yaklasik iki dakika igerisinde sanik
maktul ve oglu Uzerine yedi kez ates etmistir. Tum bunlari géz ardi ederek olayda bir
ayakisti sohbet havasi yaratan istinaf Mahkemesi karari sorusturmanin yeterliligi
konusunda tek basina 6nemli siphe dogurabilecek niteliktedir.

4. Sorusturmanin Makul Hiz ve Ozenle Gergeklestiriimesi

Sorusturma makul bir hizda ve 6zenle tamamlanmalidir. Olayin Uzerinden gegen zaman
arttikca cok cesitli nedenlerle maddi gercegin ortaya cikarilmasi olasiligi azalir. Ayrica
supheliler icin zamanasimi ihtimali ufukta belirmeye baslar.

Olayda makul hizla sorusturma yonunden de bir sorun géze ¢carpmamaktadir.

5. Sorusturmanin Kamuya ve Ozellikle Olenin Yakinlarina Agikligi

Sorusturmanin acikhdr sartinin temel amacli, sorusturmada hesap verilebilirligi
saglamaktir. Olenin yakinlarinin sorusturmaya katlma hakki mutlak veya sinirsiz
olmamakla beraber, mesru cikarlarinin korunmasina olanak sadlayacak bigimde
sorusturma iglemlerine katilmalari ve yeniliklerden haberdar olmalarinin saglanmasi
gerekmektedir

Olayda bu yonden en az ug¢ sorun bulunmaktadir.
Birincisi, sorusturma dosyasina getirilen ve tamamen ilgili kanun hikmundn

kopyalanmasindan olusan bir gerekgeye sahip Hendek Sulh Ceza Hakimliginin 2018/905
21



D.Is sayil gizlilik kararidir.

lkincisi, dosyada tam metni mevcut olmayan ancak Serik Sulh Ceza Hakimliginin
2312.2018 tarihli ve 2018/906 D. Is nolu kararindan kaynaklandigi anlasilan yayin yasag
kararidir.

Uciincusi ise, dlenin abisi musteki F S.nin Agir Ceza Mahkemesi 6ntindeki yargilamanin
ikinci celsesindeki katilma talebinin “sugtan dogrudan zarar gormedigi" gerekgesiyle
reddidir.

Tum bu kararlara iliskin dosyada herhangi bir gerekgelendirme yapiimadigindan (ki
bunun kendisi bir sorundur), kararlarin yerindeligine iliskin bir tartisma yapmak olanakls
degildir. Ancak yukarida aciklanan standartlar geredi, ilk bakista, bu kararlarin insan
haklari hukuku agisindan sorunlu oldugu gorulmektedir.

6. Caydirici Ceza

Yukarida da aciklandigi Uzere devletlerin insan haklari hukuku agisindan sorusturma
yukumlulUkleri ceza ve cezanin infazi sureclerine de uzanir. Bu baglamda Anayasa
Mahkemesi de “islenen sug ile verilen ceza arasinda orantisiz bir uygulama yapiimis
olmasl ve verilen cezanin yasal olmayan bu tur eylemlerin 6nlenmesini saglayabilecek
caydirict bir etki dogurmamasi nedenleriyle” sorusturma yukuamlalagunin yerine
getirilmedigine karar verebilmektedir.

S6z konusu olayda sanik H. U. Sakarya 1. Agir Ceza Mahkemesi tarafindan K. S.yi kasten
0ldirme sugundan muebbet hapis cezasi ile, B. S.'yi 6ldirme sugundan sugun tesebbus
asamasinda kalmasi nedeniyle muebbet hapis cezasindan dusurulen 15 yil hapis cezas!
ile, 6136 sayill kanuna muhalefet sugundan ise 1yil 6 ay hapis ve 60 gun karsiligi adli para
cezasina carptinilmistir. istinaf siirecinde diger cezalar onanmis, B. S'ye ydnelik
oldirmeye tesebbls sugunun kanun hukmuanin yanhs tespit edildiginden bahisle
cezanin adirlastirimis  muebbet sugundan dusurtlen 18 vyl hapis cezaslyla
cezalandiriimasina karar verilmistir.

Bu cezalar ilk bakista az gorinmeyebilir. Ancak caydirici ceza sarti, yalnizca cezanin
miktariyla baglantili degildir. Caydirici cezalandirma ilkesinin bir amaci, toplumun sugla
ylzlesmesini saglamak ve bu sugun toplum tarafindan onaylanmadigi mesajini
vermektir.

Olayda ise, yukarida belirtilen nedenlerle, sugun butin yonleriyle hesaplasiimadig
gorulmektedir. Bu yonuyle sugun belirli bir etmeninin Gzerinin kapatildigi intibasini
uyandiracak bir sorusturma, en azindan o etmen yonunden caydiricilik gucunden uzak

28



olacaktir. Olayda ise bu etmen irkgi saiklerdir. Irkgi saiklerin Uzerine gidilmedigi igin, irkgi
saiklerle islenecek diger siddet olaylari igin 6rnek bir caydiricilik saglanabildigi
soylenemez. Caydirici ceza sartinin ise temel amaci budur.

SONUG

16 Aralik 2018 tarihinde saat 2010 civarlarinda K.S: ve o tarihte 18 yasindan kuguk olan
oglu B. S., tanisikliklart olmayan H. U. isimli kisinin silahli saldirisina ugramiglardir. K. S.
kaldinldigi hastanede hayatini kaybetmis, oglu B. S. ise hayati tehlike yaratacak bigimde
agir yaralanmis ve olayin neticesinde organlarindan biri strekli olarak islevsiz kalmistir.

Olaya iligkin yaratalen sorusturmada taraf yakinlari ve temsilcileri sik sik cinayetin irkgl
saiklerle islenmis oldugu iddialarini dile getirmislerse de sorusturma makamlarinin bu
konuda gerekli adimlari atmadiklari stphesi dogmustur. Nitekim sorusturma ve
kovusturma asamalari sonrasinda verilen mahkimiyet kararlarinda da irkgr siddet
iddialari  reddedilerek olay olagan bir kasten oldirme olayr niteliginde
degerlendirilmistir.

Bu kisa raporda olaya iliskin yuratilen sorusturmada irkgr saiklerin derinlemesine
sorusturulmasi geregine isaret eden pek cok gosterge olmasina karsin sorusturma ve
kovusturma makamlarinin bu gostergelerin Uzerine gitmedikleri géralmastar. Yine
olayda bazi tarafsizlik stipheleri dogmus, delillerin Uzerine gidilmemis ve bu delillerden
etrafli cikarimlar yapiimamis, sorusturmanin kamuya acikligli noktasinda 06zellikle
sorusturmaya getirilen gizlilik ve olay hakkinda getirilen yayin yasagt ile énemli bir sorun
dogmustur. Tum bu unsurlar bir araya geldiginde irkci siddet slphesiyle gerekli
hesaplasma gerceklestirilememis, bu da gelecekteki potansiyel irkgi siddet olaylari igin
sorusturmanin caydirici nitelikte olmamasini sonuglamistir.
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INTRODUCTION

On December 16, 2018, around 20:10, K.S. and his son B.S., who was under 18 at the time,
were attacked by a person named H.U., whom they did not know. K.S. died in the hospital
and his son B.S. was seriously injured in a life-threatening way, and the incident
rendered one of his organs permanently dysfunctional.

Although the relatives and representatives of the parties frequently stated that the
murder was committed with racist matives, there is a suspicion that the investigation
authorities did not take the necessary steps in this direction. As a matter of fact, racist
violence allegations were rejected in the sentences passed down following the
investigation and prosecution stages, and the incident was evaluated as an ordinary
deliberate killing.

The first part of this paper explains why the state should conduct an investigation into
racist violence, the second part reminds the obligations to investigate racist violence,
and the third and last part evaluates the case file on the K.S. murder in the light of these
obligations. The evaluation concludes that although the K.S. murder may have required
an additional investigation in terms of racist motives, suspicions regarding such a
motive have not been investigated adequately.

. WHAT IS RACIST VIOLENCE? WHY IS IT IMPORTANT TO IDENTIFY AND
INVESTIGATE IT?

Any crime arising from the prejudice or hatred of the perpetrator against a group of
which the victim is a member is a hate crime.' Racist violence, a specific type of hate
crime, is any kind of violent act where the victim is targeted because of her/his ethnic,
racial, religious, cultural, or national origin.?

Hate crimes constitute a radical form of prejudice. The individual identity of the victim
is not important for the perpetrator. Any member of the victim's group can replace
her/him.2 In this respect, hate crimes and thereby racist violence are denial of all
modern demacratic achievements such as human dignity and equality.

"HT Greene ve SL Gabbidon, Encyclopedia of Race and Crime (2009) s 339.

2T Bjorgo and Rob Witte, Racist Violence in Europe (1993) p. 6.

$Qrganization for Security and Co-Operation in Europe (‘0SCE') and International Association of Prosecutors,
Prosecuting Hate Crimes: A Practical Guide (2014), p. 15.



Since victims of hate crimes are selected based on what they represent rather than
who they are, these crimes involve a message targeting the individuals who are
members of the same group or other groups against which a similar prejudice prevails.
This message, which is transmitted regardless of the perpetrator’s intent of delivering
a message and which indicates that the recipient of the message should not feel
welcome and safe, distinguishes the hate crime from the simple form of the same
crime committed without hate motives.“ In this context, hate crimes do not only harm
the victim but also have a negative effect of varying scales on at least five different
entities: the direct victim of the crime; those who are directly in the same group as the
victim and in her/his immediate environment; those who are directly in the same group
as the victim but not in her/his immediate environment; members of other groups that
are not directly in the same group as the victim but are often targeted: and social rules
and values.® Hate crimes do not only cause social harm in a wider environment
compared to crimes not motivated by hatred but also victims of hate crimes suffer the
traces of the crime much deeper and for much longer than victims of the same crime
not motivated by hatred.® It is known that psychological troubles such as post-crime
suffering, severe depression, introversion, anxiety and unrest, lack of self-confidence,
anger, and difficulty in sleeping and focusing are experienced much stronger in hate
crime victims compared to victims of the ordinary version of the same crime’

The recipients of the message conveyed by hate crimes state that when they heard
about these crimes, they felt suspicious and fearful towards other groups and felt
vulnerable; they note that such crimes cause them to feel less entitled to rights, to see
the society as divided into different groups, to lessen their trust in the law, to foment
their desire for revenge, and to cut down their desire to participate actively in the
society.®

For all these reasons, hate crimes, especially the acts of racist violence such as racially
motivated murders, have far more negative consequences for society than crimes that
have not been committed with such motives. And it is precisely for this reason that such
suspicions should be investigated thoroughly in cases that are suspected to be racially
motivated; such racist motives, if any, should be determined; and the perpetrator
should be punished in proportion to the increased harm taking into account the
additional harm of such events to the society.

“] Weinstein, 'First Amendment Challenges to Hate Crime Legislation: Where's the Speech? 11 (2) Criminal Justice
Ethics (1992) p. 10.

5 P |ganski, 'Hate Crimes Hurt More' 45 (4) American Behavioral Scientist (2001) pp. 627-32.

8P Iganski and A Sweiry, 'How "Hate" Hurts Globally', in ] Schweppe and Mark Austin Walters, The Globalization of
Hate: Internationalizing Hate Crime? (2016), p. 103.

7ibid., p. 102.

8B Perry and S Alvi,'We are all Vulnerable: the In Terrorem Effects of Hate Crimes (2011) p. 63.



[Il. STATE'S OBLIGATION TO INVESTIGATE DEATHS

In terms of human rights law, the state’s obligations related to the right to life are not
limited to not actually killing a person. The state is not only bound with the obligation
not to kill but also to protect a given person against the risk of death when the state
knows or should know that there is such risk® Finally, if an unnatural death has
occurred, the state should investigate, reveal the material fact, punish the persons
responsible for the death if they can be identified, and provide the relatives of the
deceased with the opportunity to obtain compensation." The main purpose of the
obligation to investigate is to establish a legal mechanism to deter actions against
persons’ lives. This can only be achieved by regulating life-threatening acts as crimes in
criminal laws and by preventing, suppressing, and punishing violations of the laws
through legal mechanisms.”

The obligation to investigate must be fulfilled regardless of who caused the death.®In
other words, it does not matter if the death had been caused by state officials, by the
person himself, by third parties, because of medical negligence, or an accident; the
state is under the obligation to investigate the death in each and every unnatural
death. As a natural consequence of this, the state’s obligation to investigate also
applies to deaths that do not rise any problems within the context of the other two
obligations of the state (not killing and protection against death). This means that even
if the state did not directly cause the death of the person or is not able to know that the
person was at risk of being killed by third persons, it has the obligation to investigate
the death under the principles set out below. This investigation should allow for
‘revealing all aspects of the death event and identifying responsible persons.” The
Constitutional Court classically expresses the constitutional basis of the state's
obligation to investigate in the context of the right to life as well as the qualities of the
investigation to be carried out:™

9ECtHR, Osman v. United Kingdom [BD], 23452/94, 28101998, § 116.

" The concept of investigation in human rights law, unlike its classical use in criminal law, has a wider meaning
encompassing the time from the first act to elucidate the incident all the way to the execution of the penalty. In
this context, it covers a wide range of duration and procedures, starting from the stage at the prosecutor's office
and even some law enforcement procedures before this stage to the execution of the sentence of the person in
prison, and even to the procedures such as amnesty and parole about the convict.

" ECtHR, Mustafa Tung and Fecire Tung v. Turkey [BD], 24014/05, 14.04.2015, §§ 172-181.

2 ECtHR, Mastromatteo v. Italy [BD], 37703/97, 2410.2002, § 67.

5 Constitutional Court, Filiz Aka application, 2013/9365, 10.06.2015, § 26.

" ECtHR, Kavak v. Turkey, 53489/99, 06.07.2006, § 68.

5 Constitutional Court, Application of Sadik Kogak and others, 2013/841, 23.01.2014, § 94 (emphasis added).

'6 Constitutional Court, Salih Akkus application, 2012/1017,18.09.2013, § 30.



In the event of a tenable allegation that an individual was subjected to unlawful
treatment by a government official or a private person in violation of Article 17 of
the Constitution, it requires an effective official investigation when Article 17 of the
Constitution is interpreted in conjunction with the general obligation in Article 5
titled "Fundamental aims and duties of the state." This investigation should be
adequate to ensure that responsible persons are identified and punished. Failure
to carry out any investigation or an insufficient investigation within the scope of
the state’s positive obligation may sometimes constitute a violation of the right to
life on its own. In this context, the investigation should begin immediately; be
carried out independently, diligently, and expeditiously under public scrutiny; and
be effective as a whole.

Some principles to be followed in the investigations to be carried out by the
Constitutional Court and the European Court of Human Rights have been already set
forth. In some specific applications regarding killings suspected to be committed with
racist motives, in particular, the European Court of Human Rights (ECtHR] made some
additional determinations regarding the motive in question and the method of
investigation required to elucidate this motive. To properly evaluate the investigation
and prosecution of the K.S. murder, first, we need to explain these principles. In this
vein, we will discuss first the general principles on the investigation of deaths in the
context of the right to life, then special considerations in which racist motives are
suspected to have involved.

A. Five Principles of the State’s Obligation to Investigate Death

States’ general obligations to investigate unnatural deaths in terms of human rights law
are to be evaluated from five common criteria adopted by both the Constitutional
Court” and the European Court of Human Rights®.

1. Initiating the investigation immediately and ex officio

2. Independence and impartiality of the investigation

3. Adequacy of the investigation

4. Conducting the investigation with reasonable expedition and diligence.

5. The openness of the investigation to the public and especially to relatives of the
deceased.

The sixth criterion in addition to and in connection with all these criteria is the criterion
of deterrent punishment. As stated, these principles should be briefly explained in order
to examine the K.S. case file in terms of human rights law.

"Constitutional Court, Yasin Agca application, 2014/13163, 11.05.2017, 88 126-128;
18 ECtHR, Hugh Jordan v. United Kingdom, 24746/94, 05.05.2001, §§ 105-109.



1. Initiating the Investigation Immediately and Ex Officio

When state bodies are informed of the suspicious death, they are obliged to act ex
officio and without delay, and without waiting for the relatives of the deceased to file a
complaint. This rule, which is primarily valid if the state officials are responsible for the
death, also applies if the death occurs as a result of the acts of third parties. According
to the Constitutional Court.®

In order for the criminal investigation to be effective, the investigating authorities
must act ex officio and promptly, and identify all evidence that can elucidate the
death incident and allow for the identification of responsible persons. A deficiency
in the investigation that undermines the possibility of determining the cause of the
death or the persons responsible may constitute a violation of the effective
investigation obligation.

In the same way, according to the Constitutional Court, the investigation should be
initiated ex officio “even if the act [leading to death] came from third parties and there
is no complaint or notification filed."?

2. Independence and impartiality of the investigation

In the context of the obligation to investigate, the principles of independence and
impartiality require the persons and institutions that will investigate the incident to be
independent, both on paper and in practice, from the persons and institutions that may
potentially be involved.

There may be institutional indicators such as the existence of a hierarchical
subordinate relationship indicating that the person or institutions conducting the
investigation are not independent? or certain actions or failures to act during the
investigation may also raise suspicions for lack of independence and impartiality.

Acts such as taking for granted the statements of the suspects about the incident
without questioning,?failure to take some clearly necessary investigative procedures?
and delaying the investigation by completely failing to act* may cast doubt on the
independence and impartiality of the investigation.

9 Constitutional Court, Necla Durmaz application, 2016/5862, 08.07.2020, § 59.

o Constitutional Court, Application of FA. and others, 2016/1640, 11.03.2020, § 47, in the same direction ECtHR,
Al-Skeini and others v. United Kingdom [GC], 55721/07, 07.07.2011, § 165.

2 ECtHR, Enukidze and Girgvliani v. Georgia, 25091/07, 26.04.2011, 88 245-249.

2 ECtHR, Kaya v. Turkey, 22729/93, 19.021998, §§ 89; ECtHR, ikincisoy v. Turkey, 26144/95, 27.07.2004, § 78.

% ECtHR, Ogur v. Turkey, 21594/93, 20.05.1999, 88 89-91; ECtHR, Nachova and others v. Bulgaria [GC], 43577/98 and
43579/98, 06.07.2005, §8 116-117.

% ECtHR, Carabulea v. Romania, 45661/99, 13.07.2010, §§ 135-138; ECtHR, Rupa v. Romania (no. 1), 58478/00, 1612.2008,
§8 123-124.



3. Adequacy of the Investigation

One of the most important conditions for an investigation to be effective is that the
investigation should be conducted so as to elucidate all aspects of the material fact, to
identify those responsible, and, if necessary, to punish them.® In this context, the
authorities should collect all pieces of evidence necessary for elucidating the incident
and should address the allegations of the parties.

Most importantly, it should be based on a complete, impartial, and independent
assessment of the contents of the case file created as a result of the investigation.”
Problems such as one-sided evaluation of the data in the investigation file in favor of
the suspect, 7 confining the investigation to the person who committed the murder, and
not deepening it enough to clarify the person/s and motive/s behind it failure to
address leads to racist motives in the killing action where there are suspicions of these
motives,® a complete failure to take witness statements,** failure to direct questions to
the witnesses about aspects that could enlighten the incident* or total disregard of
one party's witnesses® violate the right to life for they run against the principle of the
adequacy of the investigation.

4, Conducting the Investigation with Reasonable Expedition and Diligence

The investigation must be completed with reasonable expedition and diligence. As more
and more time elapses after the event, the possibility of revealing the material fact gets
weaker for various reasons. Besides, the possibility of prescription in favor of suspects
begins to appear on the horizon.

The end of the reasonable time related to the obligation to investigate is assessed
individually according to the content of each file. Factors such as whether all or part of
the delays are attributable to the victim side, in particular the complexity of the case,
and whether there is a reasonable cause for the delays all assume a role in this
assessment.® According to the Constitutional Court, a prolonged investigation, on the
whole, may violate the right to life without any fault of any of the investigation
authorities even if there are no long-term gaps caused by the investigating authority
and the court of instance leading to the prolongation of the investigation and even if
the appeal review is concluded in a relatively short time.*

% ECtHR, Armani da Silva v. United Kingdom [GC], 5878/08, 30.03.2016, § 243.

%Mustafa Tung and Fecire Tung v. Turkey [BD], § 175.
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BECtHR, Mazepa and others v. Russia, 15086/07, 17.07.2018, §§ 75-79.

BECtHR, Gjikondi and others v. Greece, 17249/10, 2112.2017, § 118.

SOECtHR, Adali v. Turkey, 38187/97 31.03.2005, § 229; ECtHR, Nuray Sen v. Turkey (no. 2), 25354/94, 30.03.2004, § 177
$"Kaya v. Turkey, § 90.

% Constitutional Court, Muhammed Teker application, 2017/29298, 1911.2020, §§ 72-73.

$SECtHR, Paul and Audrey Edwards v. United Kingdom, 46477/99, 14.03.2002, § 86.

%Constitutional Court, Mehmet Cintosun application, 2014/1741,13.07.2016, § 98.



As far as we could identify, the shortest investigations in which the Constitutional Court
has so far decided on violation due to failure to conduct with reasonable expedition are
as follows: Muhbet Adanir and others’ application with an investigation period of 4 years
and 1 month® Cembeli Erdem’s application 4 years and 2 months® and Recep
Kolbasar's application 4 years and 9 months.” Apart from these applications, the
shortest duration of an investigation that is decided to involve a violation in this topic is
7 years.*®

5. The Openness of the Investigation to the Public and Especially to Relatives of the
Deceased

The main purpose of the openness requirement is to ensure accountability in the
investigation. Although the right of the relatives of the deceased to participate in the
investigation is not absolute or unlimited, their participation and being informed of the
investigation processes is necessary in a way that allows the protection of their
legitimate interests and makes them aware of the developments.®

Practices such as*failure to inform the family of the victim's death for a long time,
failure to inform the family of the victim of the decision to end the investigation, failure
to take statements from the victim's relatives,” failure to disclose case files and
evidence to relatives,® or physically distancing the investigation authority from the
relatives of the deceased by sending the investigation file to a remote unit*can violate
the principle of the openness of the investigation.

6. Deterrent Punishment

The scope of the obligation to investigate exceeds the official process at the
prosecutor’'s office, which is called "investigation” in domestic law, and includes the
prosecution stages, the punishment to be imposed, and the execution of the
sentence.® Although there are no clear criteria in human rights law regarding the
punishment to be imposed, if there is a clear disproportion between the severity of the
crime committed and the punishment imposed, the right to life will have been violated
because the function of establishing a deterrent legal mechanism, which is the main
purpose of the investigation obligation, will not have been carried out.*
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The principle of a deterrent punishment is not a requirement in itself; it requires that
the incident be clarified and the perpetrator to be found. However, if the incident could
be elucidated and the person/s responsible for the death could be caught, not
imposing a punishment proportionate with the severity of the crime may itself violate
the right to life. The Constitutional Court may also decide that the obligation to
investigate is not fulfilled because “there has been a disproportionate practice between
the crime committed and the punishment imposed, and the punishment does not have
a deterrent effect to prevent such unlawful acts."®

In this context, the most common practices that may constitute violations are legal
obstacles before opening an investigation, denial of investigation permission in cases
where the suspects are public officials, investigation for an irrelevant crime,
discretionary reductions on penalties, prescription, amnesty, and deferment of the
announcement of the verdict.*

So far, we have discussed the state's general investigative obligations in unnatural
death incidents. However, there are some additional specific principles regarding the
nature of the investigation to be carried out in cases where racist motives are
suspected to have a role in the occurrence of the death.

B. Special Obligations Regarding Deaths with Suspected Racist Motive

In cases where there are suspected racist motives behind the killing, whether
committed by government officials® or by third parties the six standards of
investigation that had been enlisted before should be applied much more stringently,
given the need to demonstrate that society condemns racism and ethnic hatred and to
ensure that minorities feel safe.”

The requirement, purpose, and nature of the state’s obligation to investigate the racist
motives behind deaths have been expressed by the European Court of Human Rights in
the following way:>

State authorities, when investigating violent incidents, particularly deaths caused
by government officials, have an additional obligation to take all necessary steps
to unmask racial motives and to elucidate whether ethnic hatred or prejudice
had a role in such incidents. Failing to fulfill this obligation and equating racially
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motivated violence and brutality with incidents that do not contain racist elements
means turning a blind eye to actions that are especially destructive to
fundamental rights. Failure to make a distinction between situations that are
essentially different constitutes an unjustifiable interference under Article 14
[prohibition of discrimination] of the Convention (...) Contracting states, in order to
protect public confidence in legal mechanisms, in investigations into incidents
involving the use of force, distinguish, both in the legal regulations and in practice,
between excessive use of force and racist murder.

(-]

It must be admitted that the existence of racist motives is often extremely difficult
to prove in practice. Respondent states’ obligations related to investigating
possible racist elements in an act of violence do not constitute an absolute
obligation of result, but an obligation to make the highest possible effort.
Authorities, without neglecting the facts that may indicate the racial motives
behind the violence, should make every reasonable effort in the context of the
concrete case to collect and secure all evidence, to use all possible means to
uncover the truth, and to make thoroughly justified, impartial and objective
decisions.

Therefore, incidents, which raise the suspicion that death was caused with racist
motives, should be investigated by addressing this suspicion of a racist mative. Since
racist violence is "a special form of insult to human dignity™* "The authorities must use
all means to combat racism and thus strengthen the vision of a democratic society
where diversity is perceived as a source of wealth, not a threat.”

Of course, not all deaths require an in-depth investigation into whether or not there is
a racist motive behind it. In order to speak state’s obligation under human rights law to
investigate the racial motives behind deaths, there need to be indications that such
motives may have played a role in the incident. And this is possible if some pieces of
data related to the incident point to racist violence.

Having screened the case-law of the European Court of Human Rights, the indicators
that are accepted to possibly point to racist violence are the following ones:

%Nachova and others v. Bulgaria [GC], § 160.
SECtHR, Timishev v. Russia, 55762/00 and 55974/00, 1312.2005, § 56.



1. The words spent by the perpetrator of the violent act before or after the
incident;%

2. Unnecessary or clearly exaggerated use of force;”
3. Aviolent act committed by persons suspected of belonging to a racist group;*®

4. Perpetrator's confession or admission that s/he has committed the violent act
with a racist motive;®

5. Previous conflicts between individuals or their groups raising suspicion of
being race-based;® or knowing that racial-based attacks happen in that area;”

6. Existence of widespread racist violence in the state in question®and/or
reports showing the existence of widespread problems related to taking
necessary measures against racist violence.%

Some of these indicators alone may not be sufficient to prove that the violence is
racial-based. However, a thorough investigation into whether there is a racist motive
behind the act of violence is sufficient to initiate [state’s] responsibility [to
investigate].®

According to the European Court of Human Rights, in order to protect the right to life
against racially motivated killings, the state is not obliged to make a separate criminal
regulation that requires more severe punishment for killings committed with racist
motives. However, if there are provisions in domestic law regarding the more severe
punishment of murder acts committed with racist motives, the reason why these
provisions are not implemented is taken under scrutiny and may constitute a violation.%

So far, we have examined the state’s obligations to investigate cases of killings that
raise suspicion of being committed with racist motives. The second part, where these
obligations will be examined from the perspective of human rights law vis-a-vis
investigations and prosecutions in the K.S. case file, will constitute the scales on which
these procedures will be tested.
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[Il. THE K.S. MURDER AND INVESTIGATION CONDUCTED

On December 16, 2018, around 20:10, K.S. ("the deceased") and his son B.S. (*victim child"),
who was under 18 at the time, were attacked by a person named H.U. ("the defendant’),
whom they did not know. K.S. died in the hospital and his son B.S. was seriously injured
in a life-threatening way, and as a result of the incident, and the incident rendered one
of his organs permanently dysfunctional.

There are significant differences between the prosecution and court decisions, the
testimonies of witnesses, the allegations of the victims' relatives, and allegations of the
participants about what caused the gun attack and what happened before the incident.
The given incident shows that there are no disputes between the parties on the
following points:

« K. S, the deceased, and B. S. - the victim child - were standing in front of a
coffee house on Yenimahalle, Bestepeler Street in Hendek district just before the
incident took place and they were having a conversation with the deceased's
friend and witness E. K.

- There is no previous animosity between the accused persons and the deceased
or the victim child. The defendant, in the statement taken by the law
enforcement, said that he knew the deceased by sight, but in his later
statements, he said that he did not know him at all.

- The defendant H.U.,, who had 2.55 promille alcohol in his blood at the time of the
incident and who was in front of the same coffee house, made some remarks to
the deceased K.S.. - the content of the remarks is controversial but it is
uncontroversial that they included insults.

- Thereupon, a discussion started between the parties, during which R. E. (“the
other defendant’) arrived at the scene and started talking with the deceased and
the victim child.

« Meanwhile, the defendant H. U. took out his unlicensed gun and fired seven
times, as can be seen from the number of empty cartridges.

« The first shot hit the victim child B. S. While the victim child and the deceased
tried to go away, the defendant H. U. continued to fire.

« Immediately after the incident, there was a scuffling between H. U. and the
witness B. P, the owner of the coffeehouse, in front of which the incident took
place, and B. P. could take the gun from the defendant after a struggle.

« H. U. tried to recapture his gun several times after it was taken away from him.
- Meanwhile, the defendant H. U.s son M. U. came to the scene. The other
defendant R. E., H. U, and M. U. got into a vehicle to get away from the scene; they
fled to Bursa province and were caught there.



However, as will be explained below in detail, there are several points, which raise
serious doubts that the violence was fueled with racist motives. However, the
investigation and prosecution authorities did not address these points and could not
elucidate the racist motive in the incident. In order to prove this proposition, the
INDICATORS that raise the suspicion of racist violence will be included in the first part of
this paper. This part will explain that there are clear indications in the file that require
the government authorities to address the suspicion that the killing might have
occurred with racist motives, and therefore the state had an additional obligation to
investigate racist violence in this incident. The second part will argue that the
investigation and prosecution authorities have not fulfilled these investigation
obligations and it will prove this claim in the light of the standards exposed above.

A. Indicators that Raise Suspicion of Racist Motives in the Incident

There are different descriptions of how the discussion between the defendant H.U. and
the deceased KS. started and ended in murder. Although there is no doubt or
contention that the dialogue between the two was initiated by the defendant H.U. and
he had spent insulting words, there is a dispute on what these words were. It would be
apt to list the allegations on what was said during this oral discussion and which
statements were considered as the true version by the investigation and prosecution
authorities.

According to the content of the case file, the words alleged to be said by the defendant
H.U. are as follows:

Table |
Words Alleged to be Spent by the Defendant H.U.
No Statements Who Claimed? At what stage?
1 Swears without a specified  Defendant R.E. Law enforcement statement
content directed at a third report dated 1712.2018 &
party Prosecutor’s Office Statement
Report dated 1712.2018
2 "Go away Syrians" Defendant H.U. Prosecutor’s Office Statement
(himself) Report dated 1712.2018 &
Criminal Peace Court Inquiry
dated 1712.2018
3 "Are you Syrian?' Victim B.S. Law enforcement statement

dated 2312.2018 &
Prosecutor’s Office Statement
Report dated 2412.2018



No Statements

Who Claimed?

At what stage?

4 "Get out of here
mother-f'cking" [literally:
“the children whose mom
that I've f'cked" - a
relatively much more
insulting swear word in
Turkish - translator]

5 "What do those sons of a
bitch Syrians here?"

6 “F'ck all these Syrians”
[literally "F'ck all these
Syrians in pu**y'] and other
insults with unspecified
content but said to “target
Syrian citizens."

7 "Are you a Syrian Kurd?"

8 "F'ck each and every Turk"

Victim B.S.

Defendant H.U.

(himself)

Witness E.K.

Victim B.S.

Witness E.K.

Law enforcement statement
report dated 2312.2018 &
Sakarya 1st Assize Court
2018/494 E., dated 15.03.2019
Ist Hearing

Prosecutor’s Office
Supplementary Statement
Report dated 2412.2018
Witness Statement Report
dated 2512.2018 & Sakarya 1st
Assize Court 2018/494 E.,
dated 15.03.2019 1st Hearing

Sakarya 1st Assize Court
2018/494 E., dated 15.03.2019
Ist Hearing

Sakarya 1st Assize Court
2018/494 E., dated 15.03.2019
Ist Hearing

According to the content of the case file, various statements that were allegedly said
by the deceased K.S. are as follows:

Table II
The Words Allegedly Spent By Kadri S., The Deceased
No Statements Who Claimed? At what stage?
1 "Arent you ashamed, my Victim B.S. Law Enforcement Statement
child is with me, why are Report dated 2312.2018
you cursing?”
2 "l am Kurdish too | don't Defendant H.U. Prosecutor’s Office Statement
like Turks" Report dated 1712.2018 &
Criminal Court Inquiry
minutes dated 1712.2018
confirming the accuracy of
the content of the report
3 "Do not swear, f'ck your Witness E.K. Prosecutor’s Office Witness

ancestors”

Statement Report dated
2512.2018



The words that the investigating and prosecuting authorities considered to have been
actually spent during the incident are as follows:

Table lI

Words That The Investigation And Prosecution Authorities Considered To Have Said

By The Parties In The Incident

Indictment

1st Assize Court,
Reasoned Decision

1st Assize Court,
Reasoned Decision

H.U. Shouting around insults

K.S.

referring to Syrians

Swears to Syrians

Other insults made around Self-swearing “under the

"Are you Syrian?"
“Go away mother-f'cking"

"Aren’t you ashamed, my
child is with me, why are
you cursing?"

influence of alcohol”
“Are you Syrian?"
‘Go away mother-f'cking"

"Aren’t you ashamed, my
child is with me, why are
you cursing?”

Swears to Syrians

Self-swearing “under the
influence of alcohol”

“Are you Syrian?"'

‘Go away mother-f'cking"

‘Aren’'t you ashamed, my
child is with me, why are
you cursing?”

‘Do not swear, f'ck your
ancestors’

As can be seen, there is no doubt that the defendant H.U. targeted Syrians in the
discussion. In addition to the statements of the victim and witnesses to this effect, the
defendant himself has already admitted this. It is seen that insults against Syrians are
determined with certitude by decisions of investigating and prosecuting authorities.

However, it is controversial whether there was a Turkish-Kurdish debate between the
defendant H.U. and the deceased K.S. There are two different accounts of the incident
that could raise the suspicion that the debate may have started from the basis of this
distinction. First, when the defendant H. U heard the deceased K.S. and the witness E.K.
were talking in Kurdish, went to them and asked "Are you Syrian Kurds?" and K.S. replied,
"We are Kurd." Then he [H.U] insulted, “Go away mother-f'cking.” According to the
second version, HU. was insulting Syrians (or “under the effect of alcohol, he was
insulting around”), the deceased K.S. responded saying ‘I am a Kurd too, | do not like
Turks", and the discussion started from here.

a. First Account

As stated, one of the allegations is that after the defendant H.U. heard the deceased K.S.
and the witness E.K. talking in Kurdish, went to them and asked "Are you Syrian Kurds?"
and began to insult “Go away mother-f'cking” after KS. replied, "We are Kurd." This
version has been narrated fully for the first time by child victim B.S. in Sakarya 1st Assize

Court, 1st hearing of the case no. 2018/494, dated 15.03.2019. .



However, as seen in Table Ill above, the investigation and prosecution authorities held
the opinion that the defendant H.U. asked the question "Are you Syrian?" rather than,
"Are you Syrian Kurds?" ... There is no explanation in the file as to why the victim B.S.s
statement was not found to be realistic. The rejection of this claim without even being
discussed creates a problem in itself - an issue that will be tackled later. But here, we
need to consider the two most likely explanations as to why the investigation and
prosecution authorities ignored these statements.

The first possibility is, this claim was not found to be credible because B.S. did not make
such a statement at earlier stages of the investigation and even once he said ‘I don't
think the incident was because of Turkish-Kurdish [discord]” “(Supplementary
Statement deposed in Prosecutor's Office on 2412.2018). However, the child victim
alleges that he had expressed this claim before but the prosecutor’s office did not take
it into consideration. The following statement by the victim child at the hearing dated
15.03.2019 is remarkable:

“While Mr. Prosecutor came home and took my statement, | wanted to add
statements about Kurds in addition to the Syrian issue. But | was told that it wasn't
necessary. Furthermore, | did not express the sentence “l don't think the incident
was because of Turkish-Kurdish [discord]” occurring at the end of my statement.
| didn't have a meeting with the lawyer before | made statements. In fact, everyone
in the room was taken out of the room while | was giving my statement. | wasn't
even aware of that the lawyer was there.”

Thus, there is a possible claim that may explain the fact that the victim child made this
claim fully for the first time at the hearing held approximately three months after the
incident. This claim also coincides with the statements made by the complainant . S in
the second hearing dated 31.05.2019. The relevant part of ES.'s statement is as follows:

"After the incident, Hendek District Police Chief, Sakarya Provincial Police Chief, and
2 members of parliaments from Van visited us. They requested us to give a
statement that the defendant did not use the words “Kurd/ish” or “Syrian" during
the incident. However, as far as | heard from my nephew, the defendant asked if
they were Syrians as | just mentioned. After Mr. Prosecutor took a statement at our
house, | met the victim and | saw that what he told me and his statements [to the
prosecutor] were not in parallel. When | asked my victim nephew, he said that he
has told it but the Prosecutor did not write everything he has told.



But these allegations were not addressed at all, and neither the courts of appeal nor
the reasoned decision of the court of instance made any mention of these extremely
important claims. Although the previous parts of ES’s statement were included in the
reasoned decisions under the title of “the complainant's statement’, the section quoted
above has been treated as non-existent. It is noteworthy that the claims that some top
officials intervened in the incident and put pressure on the victim were not investigated
and even were treated as if they were not raised at all.

The second possible justification behind the investigation and prosecution authorities’
failure of considering the first account is the statement of the witness EK. "We
absolutely were speaking Turkish with the deceased K. | don't think that this was arising
from any ethnic conflict.”

However, there are at least three different elements that would require that such
statements of the witness E.K. should not be accepted as correct. First, this person, in
his previous statements, alleged that the deceased K.S. insulted the defendant H.U.
saying “Don't swear, f*ck your ancestors” (The Prosecutor’s Office Witness Statement
Report dated 2512.2018) and whose such claim was fully reflected in the indictment, but
in the later stages of the prosecution he stated that he did not hear K.S. saying this (Ist
Hearing, p. 10). Besides, even the defendants did not argue that K.S. had sworn at the
defendant. Secondly, some of the statements of witness EK. in the file raises the
suspicion that he had really understood the incident and the questions asked. For
example, EK's statement in the first hearing includes the remark ‘I have not heard the
defendant H. saying | don't like Kurds." There is no allegation in the case that is even
remotely related to this. The discussion that was the subject of the hearing in question
and that EK. was trying to refer to is on whether the deceased K. (not the defendant H.)
said ‘I dont like Turks “(not" | don't like Kurds *). Therefore, sometimes E.K. could
completely misunderstand not only the words but also the allegations about who said
which word. Again, in the same context and in the same hearing, this witness claimed
that the defendant H.U. said “F'ck all Turks [in pu™y]" - a claim that he never made
before or after and that does not fit in a rational construction of the incident. It is
impossible to imagine how such an allegation, which was not confirmed by any of the
witnesses, could be true in the context of the incident at issue. Moreover, and most
importantly, EK, who stated that'we were absolutely speaking Turkish with the
deceased K. controverted himself saying in the same hearing, a few lines below, "l don't
remember whether the deceased spoke Kurdish or not." Hence, owing to the serious
doubts about the witness E.K's credibility and comprehension of the incident, it would
be entirely erroneous to approach him as a credible witness to refute victim child B.S.s
important allegations raising the suspicion of racist violence and repression on the
victim.
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b. Second Account

According to the second version, the defendant H.U. swore at the Syrians (or “under the
effect of alcohol, insulted around" as the investigation and prosecution authorities call
it], then the deceased K.S. responded, in continuation to mutual taunts, he said, ‘l am a
Kurd too, I don't like Turks’, and the discussion started from this.

First and foremost, this second version, which raises serious suspicion that racist
motives may have played a role in the incident, was told by the defendant himself
(Defendant H.U’s Statement Report in Public Prosecutor’s Office on 1712.2018 & Inquiry
in Criminal Peace Judgeship on 1712.2018 confirming the accuracy of the content of the
report). The defendant H.U. withdrew this statement later claiming that his claim was
untrue and that the attorney/witness 0.D. made him memorize this statement.
According to H.U, the lawyer/witness 0.D., who acted as his lawyer before and during
his deposition in law enforcement, said to him, “Tell them that the deceased said 'l am a
Kurd too, I don't like Turks, then you will not receive much punishment." Hence, the very
same person has deposed two contradictory statements before the investigation and
prosecution authorities, first indicating that the debate was based on [ethnic
distinction of] Turks and Kurds, second indicating that the lawyer had taught him this
statement. Between the two, the investigation and prosecution authorities preferred to
believe in the second, while the former was much more convincing. First of all, the
lawyer/witness 0.D. denied this allegation. Moreover, and more importantly, the
lawyer/witness 0.D. only assisted the defendant H.U. during his deposition before law
enforcement, but the defendant did not make such a claim at that point. The defendant
made this statement during his interrogation at the prosecutor’s office, when another
lawyer was present. However, even if 0.D. had advised him to do so, the accused should
have used this advice in his statement coming after that recommendation. Hence the
allegation that this statement was taught him by a lawyer in order to help him to
receive a less severe punishment runs against the usual flow of life and the basic
logical patterns. And H.U. controverted himself as to this point. The following
statements of the defendant in his supplementary statement taken by the prosecutor
are remarkable:

During my deposition in police directorate in Sakarya, in my deposition in Public
Prosecutor’s office, because of the heat of the incident, | could not remember that
the deceased said 'l am a Kurd, | don't like Turks', so | couldnt tell this in law
enforcement. | told it when it came to my mind at the Office of the Chief
Prosecutor. Nobody made me say what I've said in my deposition at the Office of
the Chief Prosecutor. Neither the lawyer nor the police nor anybody gave me any
instructions or guidance on this matter. | haven't met the lawyer at all before
entering the Office of the Chief Public Prosecutor, the lawyer came while | was in



the prosecutor's office to testify. | saw the lawyer for the first time in the
prosecutor's room where the prosecutor and the clerk were present, and we never
had a preliminary meeting with the lawyer here.

Therefore, there are serious contradictions on this point in the statements of the
defendant H.U.

It should be noted at this point that the statements of the other defendant R.E. are
abounded with contradictions. R.E. was able to contradict himself several times in a
matter of a couple of sentences in the first hearing before the Assize Court:

“When | got there everything was over. At first, | didn't hear anything about the
Syrian Kurds or Turks - issues that were the ground of the debate... | didn't hear the
defendant having said anything about the deceased and the victim, or to anybody
else while firing his gun... When | went to the scene, | did not hear H.U. swearing. |
just heard the deceased saying "Whom are you swearing at?" Defendant H. was
swearing towards the shop. The defendant was repeating words such as
mother-f*cking [phrase includes a euphemism, which is impossible to translate, in
this sense - tr.] towards M.G's shop. While the defendant was swearing, the
deceased was on his left side... | just heard swearwords."

There are other points that put the reliability of R.E's account under question. For
example, the defendant R.E. said that he had seen the defendant H.U. firing into ground
(R.E's Law Enforcement Statement Report dated 1712.2018 & R.Es Prosecutor's Office
Statement Report dated 1712.2018). However, the same defendant, in the 1st hearing
before the Assize Court, claimed that his statement that the defendant had fired into
ground was based on “his estimations.” Recorded footage and witness statements also
confirm that the defendant's fires were targeted (Victim child B.S's statement in the 1st
Hearing, E.K's statement in the 1st hearing, Witness N.T's statement in the 1st hearing,
Witness S. C.'s statement in the 1st Hearing). Therefore, there are many reasons not to
attribute decisive value to what R.E. told or omitted.

However, neither the investigation nor the prosecution authorities addressed the
foregoing contradictions. This resulted in completely ignoring two very important
accounts that raised the suspicion of racist-motivated violence groundlessly and
unfairly and in a failure to elucidate the incident adequately in terms of racist motives.

As shown so far, the information available in the file regarding the content of the
exchanges between the defendant and the deceased show not one but two indicators.
Both the first and the second ignored accounts completely fit in the indicator the
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statements made by the perpetrator before or after the incident. The second account
also gives rise to the obligation to address the racist violence in terms of the indicator
of the perpetrator's confession or admission that s/he has committed the violent act
with a racist mative.

However, the indicators in the event are not limited to these. As explained above,
unnecessary and disproportionate acts of violence that cannot be explained by the
usual elements of the incident, when committed against members of minority groups,
may raise suspicion of discriminatory violence. There are some points that should not
be overlooked in the K.S. murder case.

First, there is no previous animosity between the deceased and the defendant.
Moreover, even these people do not know each other before. Second, whichever claim
about the debate is taken to be true, it does not make sense at all that the conflict has
escalated enough to lead to seven shots on two people in a matter of minutes, without
any other mative behind it. Third, and most importantly, the prosecuting authorities are
well aware of how unnecessary and unreasonable seems the killing in the incident. So
much so that in the reasoned decision numbered 2019/501 of Sakarya 1st Assize Court
concludes that "with no apparent reason, the defendant took out his unlicensed gun
and first fired into ground twice, then a turmoil followed and the defendant H. fired
more than once towards the deceased and B. who has attended the hearing. This
requires the extension of investigation in terms of racist motives.

Furthermore, even though there had not been a plain dispute on the Turkish-Kurdish
discord between the defendant H.U. and the deceased K.S., there are certain data in the
file, as accepted also by the investigation and prosecution authorities, indicating that
H.U. was a person acting with racist motives. The defendant insulted Syrians various
times without making a distinction and by considering in general to be a member of
that nation sufficient to insult; he said many things like “son of a b*tch" or "f*ck all the
Syrians" and he does not deny it. Different from the case of allegations related to the
Turkish-Kurdish debate, these statements were actually accepted by the investigation
and prosecution authorities as it happened in the incident (see Table IIl). All these
expressions should have been used in support of other indicators and doubts showing
that the defendant is a person who can act with racist motives.

The points covered so far prove that there are indications that would create an
additional abligation for the investigation and prosecution authorities to investigate the
motive of racist violence in the incident. In the next section, we will examine how
successful were these authorities in this regard.
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B. As to Whether Additional Responsibility for Investigating Potential Racist Motives
Has Been Fulfilled

There are only two parts in the file indicating that the investigation and prosecution
authorities addressed allegations regarding racist violence. These two parts are below
and, unfortunately, shows that they were both denied on insufficient (and sometimes
even meaningless) grounds:

Sakarya 1Ist Assize Court's reasoned decision numbered 2019/501:

‘It is understood that the defendant H. was under the influence of alcohol and
because of this he insulted Syrian refugees with F words in a general way, that B's
depositions taken in the heat of the moment and later, during the prosecution
phase do not include statements indicating that H. had sworn at any race,
therefore the defendant did not commit the act based on racism, and that the
crime of deliberate murder regulated in the Article 82 of Turkish Penal Code No.
5237 does not accept racial motivation as an element which turns the crime into a
major crime...”

Sakarya Regional Court of Justice 1st Criminal Division, reasoned decision numbered
2020/1235:

‘One must accept that there is no evidence that the accused had made racially
motivated remarks, even if he did so, it wouldn't have an effect on the nature of the
crime, furthermore, the region has a cosmopolitan structure and many people
from different ethnic grounds come to the region to work and live there, the
defendant must actually have asked whether they were 'Syrian’ in order to learn
where their hometown was, and the incident was but a result of the defendant’s
being extremely under influence of alcohol... "

The evaluation of the investigation process conducted by the investigation and
prosecution authorities in the incident from the perspective of human rights law will be
made on the basis of the six principles listed above.

1. Initiating the Investigation Immediately and Ex Officio

When state bodies are informed of the suspicious death, they are obliged to act ex
officio and without delay, and without waiting for the relatives of the deceased to file a
complaint. This rule, which is primarily valid if the state officials are responsible for the
death, also applies if the death occurs as a result of the acts of third parties.

It seems that there is no problem in this regard. The incident took place at around 20:00
on 1612.2018 and the procedure for arresting and investigating the suspect was initiated
that very day.
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2. Independence and Impartiality of the Investigation

In the context of the obligation to investigate, the principles of independence and
impartiality require the persons and institutions that will investigate the incident to be
independent, both on paper and in practice, from the persons and institutions that may
potentially be involved.

There are two elements in the incident that cast doubt on the impartiality and
independence of the investigation.

The way the prosecutor directed questions to the witness 0.D. is remarkable as might
be seen on the Prosecutor’s Office Witness Statement Report dated 2312.2018. To quote
this part of the report verbatim:

"Having seen the falsified and unfounded social media posts on 22nd and 23rd of
December 2018, which were related to the incident happened on 1612.2018 at
around 20:00 when the deceased K.S. was murdered by the suspect H.U. and which
were trying to lead to public indignation by claiming that the reason behind this
incident was that [K.S.] “was speaking Kurdish / was Kurdish”, since you were the
first defense counsel of the suspect when he was referred to judicial authorities,
it is necessary to take your deposition as a witness to determine whether the
suspect had made such remarks and had a real purpose of... "

As can be seen, the prosecutor who took the deposition of the witness had already
made his mind on the issue. Such an attitude creates suspicion that the investigation
authorities will not or will not be able to conduct an impartial investigation into the
incident. The European Court of Human Rights also holds that biased statements made
by prosecutors during the investigation will cause problems in terms of the
effectiveness of the investigation.®

The second issue is about the statements made by the Sakarya Governorship as if all
the points in the incident were elucidated yet before the investigation was completed
and the incident was prosecuted. The relevant part of the statement is as follows:

The attempted distortion and perception that the murder took place on 1612.2018
in Hendek district of our province "has arisen from an ethnical ground” has nothing
to do with reality. The statements of the witnesses clearly show that either side of
the incident did not know each other before and this sorrowful incident had arisen
because of the suspect, who was under the influence of alcohol and had a criminal

% ECtHR, Cobzaru v. Romania, 48254/99, 26.072007, § 101.
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record for various crimes, was warned because he spoke aloud and using
swearwords. (..J There is no such statement made at any stage of the
investigation as it appears on social media. [Turkish original is not clearly
intelligible - tr.]

Such a statement made by an authority, which is higher in the hierarchy than the
provincial police directorate conducting the investigation, when the investigation phase
was yet to be completed may raise suspicion of independence and impartiality handling
the incident. Moreover, clearly, this explanation is factually incorrect. While [the
governorship] claims that there was no such a statement [revealed] at any stage of the
investigation, the defendant himself, stated that there was a race-related dialogue
between the parties and his statement was included in the file too (Defendant H.Us
Prosecutor's Office Statement Report dated 1712.2018). Such a statement clearly
contradicting the reality may create the impression that the Governorship is one of the
sides of the incident and this can exert pressure especially on hierarchical
subordinates.

3. The Adequacy of the Investigation

One of the most important conditions for an investigation to be effective is that the
investigation should be conducted so as to elucidate all aspects of the material fact, to
identify those responsible, and, if necessary, to punish them. In this context, the
authorities should collect all pieces of evidence necessary for elucidating the incident
and should address the allegations of the parties.

Most importantly, it should be based on a complete, impartial, and independent
assessment of the contents of the case file created as a result of the investigation.

Most of the issues related to this point have been addressed in the previous section.
The investigation and prosecution authorities did not address the contradictions in the
statements of the defendants and witnesses in the incident and accepted those
particular statements that did not raise any suspicion of racist violence as true. No
research has been carried out on the words allegedly spoken by the defendant, who
accepted some of them. In this context, the European Court of Human Rights has also
decided that there might be a problem of the adequacy of the investigations, where the
racially motivated killing allegations raised insistently were brushed aside and another
discussion was emphasized.®

5 ECtHR, Armani da Silva v. United Kingdom [GC], 5878/08, 30.03.2016, § 243.
% Abdu v. Bulgaria, § 49.
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At this point, we can add a point to what has been said in the previous part.

As stated, the court of appeal responded to the allegation of racially-motivated violence
in the incident as follows (Sakarya Regional Court of Justice 1st Criminal Division,
reasoned decision numbered 2020/1235):

‘One must accept that there is no evidence that the defendant had made racially
motivated remarks, even if he did so, it wouldn't have an effect on the nature of the
crime, furthermore, the region has a cosmopolitan structure and many people
from different ethnic grounds come to the region to work and live there, the
defendant must actually have asked whether they were 'Syrian’ in order to learn
where their hometown was, and the incident was but a result of the defendant’s
being extremely under influence of alcohol... "

As stated above, interpreting the evidence in the file unreasonably may violate the
requirement of the adequacy of the investigation. The part of the assessment of the
Court of Appeals emphasized with bold characters cannot be possibly considered
reasonable. The court made this assessment as if this conversation had not any
beginning and end and as if it had occurred while the defendant and the deceased were
having a pleasant conversation in a park. However, as he himself admits, the defendant
H.U. had already sworn at Syrians during the dialogue. The question "Are you Syrian?”
directed by the defendant to the deceased comes after he had sworn at Syrians.
Moreover, approximately in two minutes after this conversation, the defendant fired
seven times on the deceased and his son. The Court of Appeals ignored them all and
created an atmosphere of a quick chat in the incident, and this alone may raise
significant doubts about the adequacy of the investigation.

4, Conducting the Investigation with Reasonable Expedition and Diligence

The investigation must be completed with reasonable expedition and diligence. As more
and more time elapses after the event, the possibility of revealing the material fact
decreases for various reasons. In addition, the possibility of prescription in favor of
suspects begins to appear on the horizon.

In the incident, we do not see a problem with regards to conducting the investigation
with reasonable expedition.

5. The Openness of the Investigation to the Public and Especially to Relatives of the
Deceased

The main purpose of the openness requirement is to ensure accountability in the
investigation. Although the right of the relatives of the deceased to participate in the
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investigation is not absolute or unlimited, their participation in and being informed of
the investigation processes is necessary in a way that allows the protection of their
legitimate interests and makes them aware of the developments.

In terms of this aspect, there are at least three problems in the incident.

The first is the confidentiality order by Hendek Criminal Peace Judgeship, miscellaneous
decision number 2018/905, justification of which is just a copy-pasted content from the
related decree-law.

The second is the broadcast ban decision [imposed on the file], the full text of which is
not available in the file, but appears to be based on the decision of the Serik Peace
Criminal Judge's Office dated 2312.2018, miscellaneous decision number: 2018/906.

The third is the refusal of the deceased's brother and complainant FS.s request to
participate in the second session of the trial before the High Criminal Court on the
grounds that "he was not directly harmed by the crime."

Since there is no justification in the file regarding all these decisions (which is a
problem per se), it is not possible to discuss the appropriateness of such decisions.
However, considering the standards explained above, at first glance, these decisions
appear to be problematic in terms of human rights law.

6. Deterrent Punishment

As explained above, the states’ obligations to investigate in terms of human rights law
extend to the sentence and execution processes. The Constitutional Court may also
decide that the obligation to investigate is not fulfilled because “there has been a
disproportionate practice between the crime committed and the punishment imposed,
and the punishment does not have a deterrent effect to prevent such unlawful acts.”

In the context of the incident in question, the defendant H.U. had been sentenced to life
imprisonment for the crime of deliberate murder of K.S,, 15 years imprisonment for the
attempted murder of B. S. (because it was an attempted crime, life sentence was
decreased to 15 years of imprisonment), 1 year 6 months imprisonment, and
administrative fine corresponding to 60 days for violation of the law numbered 6136. The
Court of Appeals approved all penalties except attempted murder of B.S. and decided to
18 years of imprisonment decreased from aggravated life imprisonment on the
grounds that the provision of the law on the crime of attempted murder against B.S.
was determined incorrectly.
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These punishments may not seem low at first glance. However, the condition of
deterrent crime is not only related to the amount of the sentence. One of the aims of
the principle of deterrent punishment is to enable society to confront crime and to
convey the message that this crime is not approved by society.

In the incident, as per the reasons stated above, all aspects of the crime were not
addressed. From this perspective, an investigation that leaves the impression that a
particular factor of the crime was covered up will be far from having a deterrent power,
at least in terms of that factor. In the case in question, this factor is racist motives.
Since racist motives were not addressed, it cannot be said that the deterrence can be
exemplary for other potential violent incidents that will be committed with racist
motives. This, however, is the main purpose of the principle of deterrent punishment.

CONCLUSION

On December 16, 2018, around 20:10, K.S. and his son B.S., who was under 18 at the time,
were attacked by a person named H.U., whom they did not know. K.S. died in the hospital
and his son B.S. was seriously injured in a life-threatening way, and as a result of the
incident, one of his organs was permanently rendered dysfunctional.

Although the relatives and representatives of the parties frequently stated that the
murder was committed with racist motives, there is a suspicion that the investigation
authorities did not take the necessary steps in this direction. As a matter of fact, racist
violence allegations were rejected in the sentences imposed following the investigation
and prosecution stages and the incident was evaluated as an ordinary deliberate
murder.

This brief report observes that, although there were many indicators necessitating a
thorough examination of the racist motives in the investigation into the incident, the
investigation and prosecution authorities did not address these indicators. In the same
way, the incident raised some doubts related to impartiality, the pieces of evidence
were not addressed, the evidence was not used to make comprehensive inferences,
and an important problem arose with the confidentiality decision imposed on the
investigation and the broadcast ban imposed on the incident in general. When all these
elements came together, the suspicion of racist violence was not addressed and
reckoned as it should have been and this led to a failure to give a deterrent quality to
the investigation in terms of potential future racist violence.
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